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FIGHTING THE HYPOTHETICAL:
WHY LAW FIRMS SHOULD RETHINK THE BILLABLE HOUR IN THE GENERATIVE Al ERAL

Nancy B. Rapoport & Joseph R. Tiano, Jr.?

ABSTRACT

“Fighting the Hypothetical: Why Law Firms Should Rethink the Billable Hour in the
Generative Al Era” analyzes how the emergence and adoption of generative artificial intelligence
(GenAl) will fundamentally disrupt the traditional billable hour model that has dominated the
industry since the 1960s. Professor Rapoport and Mr. Tiano contend that GenATI’s ability to
perform routine legal tasks quickly and accurately will force law firms to shift away from billing
structures based primarily on time spent (or inputs) and toward models that better reflect client
value (or outputs).

The authors interviewed law firm leaders to gain an “in the trenches” view of emerging
trends in this regard. Based on this primary research, there’s no doubt that GenAl is already
transforming legal practice by automating tasks traditionally performed by junior associates and
paralegals and causing leaders to think about how their firms will make money in the future. The
authors discuss how GenAl threatens the pyramid-shaped staffing model that has supported firm
profitability and predicts that firms must evolve toward new organizational structures—
potentially “rocket,” “diamond,” “starfish,” or “cylinder” models—that rely less on large
numbers of junior attorneys and more on technology-enabled senior lawyers providing high-
value advice.

Professor Rapoport and Mr. Tiano also discuss how the billable-hour economic model is
fraught with inefficiency and poor scalability, talent retention challenges, disincentives to
innovate, and ethical concerns around reasonable billing. Despite the shortcomings, the authors
observe that law firms haven’t moved away from the billable hour for three primary reasons: (1)
there has been no external factor that has had the muscle to catalyze change; (2) clients haven’t
had the collective fortitude to effectuate a change; and (3) despite their recognition of the
shortcomings, law firms have not changed the model because it is making them wealthy.

The authors predict that this situation will soon change due to the seismic force of GenAl.
GenAl will change the legacy economic model as widespread adoption of GenAl as a legal
service delivery tool now occurs. When GenAl tools are used to deliver legal services, all
frailties in the billable hour economic model are exposed. Most important, when routine work
moves from humans to technology, the bottom tier of the pyramid will fail to generate the rich
results that law firm partners want.

1 © Nancy B. Rapoport & Joseph R. Tiano, Jr. 2025. All rights reserved.

2 The authors would like to thank our research assistant, Zeynep Akgedik, as well as our colleagues Youngwoo
Ban, Jason Brookner, J. Scott Bovitz, Aaron Crews, Walter Effross, Stephen Embry, Nancy Farestveit, James
Goodnow, Randy D. Gordon, Karim Guirguis, Hon. Michelle M. Harner, Dwayne Hermes, Colin Levy, Lois
Lupica, Korin Munsterman, Hon. Cynthia A. Norton, Bill Parker, Daniel Reed, Joe Regalia, Damien Riehl, Susan
Spitzer, Hon. Wesley W. Steen (ret.), Adam Unikowsky, and of course Meredith Tiano and Jeff Van Niel. We’ve
also benefitted from wonderful editorial comments from certain friends who prefer to remain anonymous.
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The authors highlight that forward-thinking firms will develop hybrid pricing approaches
that combine fixed fees for routine work with premium rates for high-value strategic advice.
They suggest that early adopters who successfully integrate GenAl while transitioning to value-
based billing models may gain significant competitive advantages.

Professor Rapoport and Mr. Tiano conclude their article by offering practical
recommendations for law firms navigating this transition, including using billing data analytics
to differentiate routine versus bespoke work, developing proprietary Al tools and processes,
training lawyers to effectively leverage Al capabilities, and creating new billing models that
better align with client value expectations. They speculate that firms that fail to address these
challenges proactively risk being displaced by more innovative competitors.
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INTRODUCTION

It was the best of times, it was the worst of times, it was the age of
wisdom, it was the age of foolishness, it was the epoch of belief, it
was the epoch of incredulity, it was the season of Light, it was the
season of Darkness, it was the spring of hope, it was the winter of
despair, we had everything before us, we had nothing before us, we
were all going direct to Heaven, we were all going direct the other
way—in short, the period was so far like the present period, that
some of its noisiest authorities insisted on its being received, for
good or for evil, in the superlative degree of comparison only.
—CHARLES DICKENS, A TALE OF Two CITIES.®

I know I’ve made some very poor decisions recently, but | can give
you my complete assurance that my work will be back to normal.
I’ve still got the greatest enthusiasm and confidence in the mission.
And | want to help you.

—HAL 9000 IN 2001: A SPACE ODYSSEY*

Apart from a massive time-space continuum problem, Dickens could have been writing
about the effect of Generative Artificial Intelligence (GenAl) on the legal profession. Dickens
might not have been able to understand what GenAl is or how it works,® but he was right that an
era simultaneously might presage the destruction of humanity or might be the beginning of a new
Renaissance. Legal professionals are living in a best-of-times, worst-of-times moment now.
GenAl, which is still in its relative infancy, has already passed the Uniform Bar Exam® and
caused naive lawyers to be the focus of orders to show cause.” The Renaissance era of GenAl is

3 CHARLES DICKENS, A TALE oF Two CITIES 7 (Union Square & Co. ed. 2022).

42001: A SPACE ODYSSEY (Metro-Goldwyn-Mayer 1968). Hat tip to J. Scott Bovitz.

5 That’s true for many people who are trying to understand GenAl. See generally, PAM BAKER, GENERATIVE Al
FOR DUMMIES (2024).

6 Debra Cassens Weiss, Latest Version of ChatGPT Aces Bar Exam with Score Nearing 90" Percentile, ABA J.
(Mar. 16, 2023, 1:59 PM), https://www.abajournal.com/web/article/latest-version-of-chatgpt-aces-the-bar-exam-
with-score-in-90th-percentile#google_vignette (“The latest version of the artificial intelligence program ChatGPT
has passed the Uniform Bar Examination by “a significant margin,” earning a combined score of 297 that surpasses
even the high threshold of 273 set by Arizona.”). See Damien Riehl, We Need to Talk About ChatGPT, 80 JUN-
BENCH & B. MINN. 26, 28 (2023) (explaining how a lawyer’s daily work of reading and synthesizing information is
even easier for Large Language Models (LLMs) to do than was the bar exam: “But what’s even more important is
that there’s a lot of lawyer work that doesn’t require particularly high-order thinking.”). See also Michael Simon,
Alvin F. Lindsay, Loly Sosa & Paige Comparato, Lola v. Skadden and the Automation of the Legal Profession, 20
YALEJ. L. & TECH. 234, 288 (2018) (“As one leading partner at a Silicon Valley Big Law firm . . . said, ‘[f]or the
time being, experience like mine is something people are willing to pay for . . . What clients don’t want to pay for
is any routine work.” But, the partner then added, ‘the trouble is that technology makes more and more work
routine.’”) (footnotes omitted).

7 See, e.g., Mata v. Avianca, Inc., 678 F. Supp. 3d 443 (S.D.N.Y. 2023) (sanctioning lawyers who filed a brief that
used hallucinatory cases generated by ChatGPT); see also Nancy B. Rapoport & Cynthia A. Norton, Doubling
Down on Dumb: Lessons from Mata v. Avianca Inc., AM. BANKR. INST. J. 24 (2023) (describing the cascade of
failures of these lawyers).
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upon us, saving us (and our clients) significant time in performing tasks that are predictable,
repeatable, and routine. As GenAl advances from Artificial Narrow Intelligence (ANI) into
Artificial General Intelligence (AGI),® artificial intelligence will eventually be able to do far
more, including interacting with other Al programs in ways that we can’t even imagine yet.'

But the nifty ways in which GenAl will save lawyers time and increase their
brainstorming ability haven’t been reflected in how law firms bill their clients or in any change
to the legal industry’s longstanding, pervasive economic model. No matter how many times
industry pundits have predicted the end of the billable hour,'! death hasn’t come.'? Most of those
predictions, however, haven’t accounted for an external, disruptive factor with the seismic force
of GenAl.

We can detest the billable hour’s perverse incentives; we can bemoan its failure to reflect
the true value of legal work; we can gape at skyrocketing hourly rates. Nevertheless, the billable
hour has stubbornly remained our modal indicator of economic value. The new reality is that law
firm leaders now are facing a shifting foundation, with a shifting of the “lodestar” method of
billing soon to follow. Some of those leaders expect GenAl to translate to organizational changes
affecting every law firm’s value proposition.

The value of work that a lawyer provides shouldn’t just be a simple hours-times-rate
calculation, with some upward adjustments for superior work or reductions for wasted effort.
Most clients do not care about the time input that lawyers provide; they care about the value of

8 For a description of ANI, see, e.g., Margaret Rouse, Narrow Artificial Intelligence (Narrow Al), TECHOPEDIA
(Oct. 23, 2023), https://www.techopedia.com/definition/32874/narrow-artificial-intelligence-narrow-ai.

% For a description of AGI, see, e.g., Tim Mucci, Getting Ready for Artificial General Intelligence with Examples,
IBM (Apr. 18, 2024), https://www.ibm.com/think/topics/artificial-general-intelligence-examples.

10 See, e.g., Will Douglas Heaven, DeepMind’s Cofounder: Generative Al Is Just a Phase. What’s Next Is
Interactive Al, MIT TECH. REV. (Sept. 15, 2023),
https://www.technologyreview.com/2023/09/15/1079624/deepmind-inflection-generative-ai-whats-next-mustafa-
suleyman/#:~:text=In%20a%20recent%20conversation%201,11%20be%20hard%20to%20achieve (“What’s next is
interactive Al: bots that can carry out tasks you set for them by calling on other software and other people to get
stuff done.”). GenAl isn’t cost-free, though, and lawyers will have to figure out whether to pass along the expense
of GenAl to their clients or factor it into their budgets as overhead, as they did with Westlaw and Lexis.

Every time we refer to GenAl as “robots doing law,” we start thinking about whether humanity itself is at
risk. Then we put that thought aside. The idea of Al bots speaking to each other has caused each of us to comfort
ourselves with the hope that programmers know about and understand Asimov’s three laws of robotics:

1. “[A] robot may not injure a human being, or, through inaction, allow a human

being to come to harm.”

2. “[A] robot must obey the orders given to it by human beings except where

such orders would conflict with the First Law.”

3. “[A] robot must protect its own existence as long as such protection does not

conflict with the First or Second Laws.”
See IsaAc AsIMOV, Runaround, |, RoBOT 41-42 (1950). Take heed, Al developers.
11 Jay Shepherd, Small Firms, Big Lawyers: Blade Runner and the Future of Law, ABOVETHELAW (Apr. 25, 2011),
https://abovethelaw.com/2011/04/small-firms-big-lawyers-blade-runner-and-the-future-of-law/ (“[ The billable hour
model is] a dying business model. And the reason is because it focuses on selling the wrong thing. It focuses on
selling time. But you can’t sell time. Time just passes. And no client in the history of the planet has ever wanted to
buy time. Sure, they might even say, ‘Let me pay for an hour of your time.” But it’s not your time that they value.
It’s what you can do for them during that time.”).
12 Cf. Emily Petsko, Reports of Mark Twain’s Quote About His Own Death Are Greatly Exaggerated, MENTAL
FLoss (May 15, 2023), at https://www.mentalfloss.com/article/562400/reports-mark-twains-quote-about-mark-
twains-death-are-greatly-exaggerated.
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the output. But how can we better reflect the value that we provide to our clients? As the use of
GenAl becomes more mainstream, clients reasonably will expect lawyers to pass that time
savings on in terms of fee reductions, but lawyers are unlikely to sit idly by to watch their
revenue and profitability evaporate. In other words, the billable hour likely won’t die, but its
useful life will be restricted to that work for which hourly billing actually makes sense. For
certain repetitive work, such as drafting routine motions in litigation or preparing basic
documents for an uncomplicated M&A transaction, there are few unknowns or variables, and
thus a law firm can calculate a flat-rate price accurately by using the firm’s own historical billing
data. Other aspects of work don’t lend themselves to pricing certainty, such as crucial
depositions or protracted and intense deal negotiations; those types of work are better suited for
hourly billing. In short, some of the routine, lower-value work can be handled by GenAl, and
firms will find ways to bill the work that GenAl and other technology can do faster and cheaper.
Clients will want flat-rate work for the more commoditized work product, even though they’ll be
willing to pay a premium for the “thinking” parts of a good lawyer’s day.

Everyone’s talking about Al these days,'® but it makes sense to ensure that we’re all
talking about the same concept. In this regard, industry expert Damien Riehl’s views are
instructive, particularly his article written for non-STEM people about GenAl.* He explains that
GenAl is based on large language models (LLMSs) that have pulled information from all over the
internet and used that information to “predict the most statistically likely next word, sentence, or
paragraph in a given context—representing ideas in a high-dimensional vector space.”*® Here’s
how he describes how LLMs work:

In LLMs, closely related terms linguistically are also nearby
mathematically (because those terms are in close proximity in the
‘statistically likely’ sense). For example, the blank in the sentence
“The hurricane triggered the < BLANK> clause’ could be filled with
either ‘Force Majeure’ or ‘Act of God.” They’re both statistically
likely. So in vector space, they’re near each other.”!® Thus, GenAl

13 Cf. Everybody Talks About the Weather, But Nobody Does Anything About It, QUOTE INVESTIGATOR (Apr. 23,
2010), https://quoteinvestigator.com/2010/04/23/everybody-talks-about-the-weather/ (the line has been attributed to
Mark Twain, but it’s more likely that Charles Dudley Warner coined this gem).
14 Damien Riehl, We Need to Talk About ChatGPT, THE MISSOURI BAR (Mar. 6, 2023), https://news.mobar.org/we-
need-to-talk-about-chatgpt/ [hereinafter Riehl].
151d. at 27; see also Ruth Watkins, The New Rules of Al for Student Success 16, MAINSTAY,
https://info.mainstay.com/hubfs/The%20New%20Rules%200f%20Al1%20for%20Student%20Success-v4.pdf
(“Large language models (LLMs) produce text by predicting sequences of words based on vast amounts of internet
data, making them more like an infinite Magic 8 Ball than an encyclopedia. They generate plausible but not always
accurate responses, as their outputs are statistically derived, leading to potential hallucinations.”).
16 Harry Surden has another, slightly less technical, way of describing GenAl:

Al is notoriously difficult to define, and there is probably no single satisfactory

definition that most researchers would agree to. However, one practically useful

description of Al is “[u]sing computers to solve problems, make predictions,

answer questions, [generate creative output,] or make automated decision or

actions, on tasks that when done by people, typically require ‘intelligence.’”

“Intelligence,” although similarly hard to define, is often used to refer to a suite

of higher-order human cognitive skills, such as abstract reasoning, problem-

solving, decision-making, learning, visual processing, language generation and


https://quoteinvestigator.com/2010/04/23/everybody-talks-about-the-weather/
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is using a multiplicity of vectors to predict the next most likely word
or phrase to answer the prompts that people enter.’

Or, as one of us'® has simplified it: “if you want to know how GenAl works, just watch
how people guess the next letter in Wheel of Fortune.”*® As GenAl adapts and improves, the
LLMs are able to glean more from the context of the prompts; when the answers are wrong and a
new prompt provides the necessary feedback (“that’s not right—try this”), the odds of something
useful being produced by GenAl go up.?’ The legal industry has been exploring various LLMs
for use in performing routine legal tasks. But the science underlying GenAl and its predictive
models also includes such use cases as voice generation, geolocation tools, and image generation
technology. One can easily imagine all of these technologies having a growing acceptance in the

understanding, critical thinking, and planning. Using these concepts, Al can be

understood as follows: whenever we use a computer system to automate tasks

that, when humans do them, require higher-order, cognitive skills associated

with “intelligence”—such as driving a car, playing chess, reading books, writing

emails, or creating art or music (tasks that, when performed by humans,

variously engage cognitive abilities such as visual processing, planning,

linguistic ability, or artistic creativity)—we can categorize such automated

activities as Al tasks.
Riehl, supra note 14, at 27 (citing Harry Surden, ChatGPT, Al Large Language Models, and Law,
92 FORDHAM L. REV. 1941, 1944 (2024) (footnotes omitted)).
7 Riehl, supra note 14, at 27 (“LLM:s are able to respond to prompts by generating coherent and contextually
relevant responses. As LLMs become more sophisticated, and as ingested legal sources become even more
comprehensive, LLMs’ potential applications in the legal field will likely expand—allowing them to excel at tasks
of increasing complexity.”). As law evolves, LLMs will have to ingest that evolution, which means that LLMs will
lag the human development of the law.
18 Joe, to be specific.
19 Not for Vanna, although we like her—rather, for the “guess the next letter” part.
20 Supra note 14, at 28 (“LLMs are able to respond to prompts by generating coherent and contextually relevant
responses. As LLMs become more sophisticated, and as ingested legal sources become even more comprehensive,
LLMSs’ potential applications in the legal field will likely expand—allowing them to excel at tasks of increasing
complexity.”); see also id. (“For coding, LLMs are transformative. Because LLMs are great at producing code.
And LLMs are also great at producing words. Law is words.”). We still can’t get GenAl to be as good as graphics
as Meredith Tiano is, though, and that’s a good thing.

One way of thinking about Al “hallucinations” is that the predictive “what should come next” model
occasionally makes things up when answering the prompt. If we were to anthropomorphize, we’d say that the GenAl
is just trying to please the questioner. But see Joe Slater et al., ChatGPT Isn’t ‘Hallucinating’—It’s Bullshitting!,
SCIENTIFIC AMERICAN (July 17, 2024), https://www.scientificamerican.com/article/chatgpt-isnt-hallucinating-its-
bullshitting/ (“What characterizes the bullshitter, Frankfurt said, is that they just don’t care whether what they say is
true. ChatGPT and its peers cannot care, and they are instead, in a technical sense, bullshit machines.”); see id. (“A
well-trained chatbot will produce humanlike text, but nothing about the process checks that the text is true, which is
why we strongly doubt an LLM really understands what it says.”).

For a great discussion of CoCounsel, an LLM that uses only law as its domain, see, e.g., How Thomson
Reuters’ CoCounsel Battles the ‘1,000 Papercuts’ of Legal Work, ABOVETHELAW (July 17, 2024),
https://abovethelaw.com/2024/07/how-thomson-reuters-cocounsel-battles-the-1000-papercuts-of-legal-work/
(“CoCounsel draws its output only from verified content, which consists of Thomson Reuters content and user-
uploaded documents. And the engineers on the tool’s back end run daily testing to ensure the highest levels of
accuracy.”); id. (“While CoCounsel gets its power from large language models, such as GPT-40, the connection
between the tool and the GPT-40 “engine” is a “zero retention” model, meaning none of your sensitive internal or
client information ever makes its way to the model itself and is never used to train the underlying AL”).
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legal world for evidentiary purposes, due diligence, and the like.?* As a result, adoption of these
other GenAl technologies, much like the LLM-based GenAl tools, almost certainly will have
their own independent economic effect on the legal industry by changing the “indirect” cost of
legal services when, for instance, Al can provide admissible empirical evidence that previously
required subject-matter expert testimony.

If there was ever any doubt that clients might pressure lawyers to rethink how they
perform certain types of work, including answers to questions about the law, try this thought
experiment:

Let’s take a common example: A corporate in-house lawyer
needs to answer a legal question. In the age of LLMs, she is faced
with two options:

OPTION ONE: Human answer
Client lawyer calls law firm partner.
Partner assigns associate.
Turnaround: Two days

Fee: $2,000? ($400/hr at 5 hours).

OPTION TWO: Ask an LLM

Client lawyer asks LLM (e.g., GPT-4)
Turnaround: 20 seconds

Fee: $0.002 ($20/month for queries)

CLIENT PERCEPTION OF ACCURACY:

Human Lawyer: Perhaps 95 percent?

Large Language Model: Perhaps 90 percent (like the bar
exam)?

Will clients believe that a human lawyer’s added value is
worth the massively increased time and cost??? The traditional
model of in-house counsel seeking legal advice from law firm
partners, who then assign tasks to associates charging hourly rates,
may well be disrupted.

The worst part: That Option One lawyer won’t know why
their phone didn’t ring. The client simply didn’t need them.?

21 The adoption of the other GenAl technologies, much like the LLM-based GenAl tools, will have an economic
effect on the legal industry by changing the “indirect” cost of legal services (including the use of experts, the
preparation of those experts for testimony, the drafting of deposition questions for witness depositions, and so
forth).

22 A hybrid part-human, part-machine option exists as well, but the client’s decision as to when to hire a human is
largely the same as with Option 2.

23 Riehl, supra note 14, at 28.
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We don’t want to contribute to the anxiety-ridden misperception that a lawyer’s phone
will no longer ring?* with a new client or matter in the era of Al. When clients decide to hire
lawyers, however, the legal industry will now have to think of a better way to describe the value
of their legal services to clients. If lawyers neglect to articulate and justify their value, market
forces will dictate the new rules of the road, with Al as the driving force, especially in an
industry with so many economic vulnerabilities, whether real or merely perceived.

This article explores how GenAl will put pressure on the billable hour model and offers
some suggestions on how law firms must respond. Part | examines the historic billable hour
model and its benefits and drawbacks for different legal industry constituents. Part Il discusses
the rise of artificial intelligence and its use in the legal industry—one that will likely irreversibly
change the economic climate in which law firms operate. Part 111 connects the dots on how the
rise of GenAl offers potential benefits and poses potential pitfalls. Part IV discusses how law
firm leaders are thinking about firm strategy in the face of GenAl. Part V is our bold prediction
for the legal industry.

l. THE BILLABLE HOUR MODEL AND ITS DISCONTENTS

A. Was 2024 the best of times?

The traditional law firm economic model, built upon a foundation of partnership and the
billable hour, has been the cornerstone of legal practice since the 1960s. In its core formulation,
lawyers join forces to create a business entity: ordinarily, a partnership in which a group of
equity partners form the top of the proverbial “pyramid” structure, owning shares of the firm and
reaping the rewards of its profits. Nowadays, non-equity partners often stand just a half-notch
below them in the pyramid, having some lesser management and decision-making influence,
without being a part of the profit-sharing hierarchy. Associates and paraprofessionals round out
the personnel ranks as the workhorses of the firm.

The billable hour has been the central revenue-generating component of this economic
model. In this model, legal professionals are forced meticulously to track the time that they
spend on tasks in 1/10™" hour increments.?® Some tasks deliver extreme client value, and other
tasks deliver marginal client value. Either way, in the classic billable-hour model, clients pay
based simply on the time that their lawyers spent working on their matters, irrespective of the
task. Every legal professional, from a paralegal to a junior associate to a senior partner, is
expected to meet an annual billable hour target, usually ranging from 1800 to 2200 hours.?® Law
firms charge an hourly rate high enough to cover their overhead, including salaries, and still
make a profit. Like other profitable businesses, profits at a law firm are generated by calculating
billable hour revenue minus expenses. For instance, if a nonequity lawyer bills 2,000 hours at

24 Yes, we know that the classic sound of a ringing telephone pales with the newer ways of communicating: texts,
emails, and unusual (and occasionally eyebrow-raising) ringtones of today.

% Back when the older of the two of us started at a law firm, she billed her time in quarters of an hour.

% Not only did she bill time in quarter-hours, but she routinely billed over 2,400 hours a year. It’s no surprise that
she flew the coop to academia.
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$200 per hour (for a total of $400,000) and is paid an annual salary of only $200,000, the law
firm nets $200,000 above and beyond the lawyer’s salary to allocate to overhead, partner
compensation, and other expenses.?’

Until the recent emergence of “legal spend” analytics tools, there hasn’t been an easy
way to correlate, monitor, and benchmark both the tasks and the hours billed by a legal
professional. Without active client oversight over the billed hours and the tasks completed,?® the
system is input-based: legal professionals spend as much time as they need to produce near-
perfect work product. Though the billable hour economic model is straightforward, many people
recognize its primary flaw, which is to incentivize longer work hours and, at times, reward
inefficiency.?® From an organizational perspective, a firm’s profitability under the billable hour
model revolves around its leverage ratio, which is the number of associates working under each
partner. A higher ratio typically translates to greater profits per partner, with armies of associates
generating revenue at scale.

The economic benefits of the billable hour model for law firms and legal professionals
are unmistakable. According to the 2024 AmLaw 100 Report by the American Lawyer, fifty-four
firms posted gross revenue of $1 billion or more in 2023, with Kirkland & Ellis, LLP in the lead
at over $7.2 billion.*® Individually, profits per equity partner at AmLaw 100 firms averaged over
$1 million per partner annually, with Wachtell Lipton leading the pack with annual profits per
partner exceeding $8.3 million.3! Even though calls for the “death of the billable hour” have been
made throughout the past decade,? the calls have gone unanswered, partly because of this law
firm prosperity, and the billable hour persists.

The staggering economic results benefiting equity partners at law firms make one realize
that law firms will not, sua sponte, make any organic, self-imposed adjustments to their

27 Michelle M. Harner, The Value of “Thinking Like a Lawyer,” 70 MD. L. REV. 390, 397-98 (2011) [hereinafter
Harner] (footnotes omitted). Those days of $200/hour lawyers are long gone in a variety of markets, but it’s quite
possible that the general principle that non-partner professionals should be billing roughly three times their salary
each year to be profitable for the law firm still remains.

28 For some of our earlier thoughts on the need for clients to monitor their own “legal spend,” see Nancy B.
Rapoport, using general counsel to set the tone for work in large chapter 11 cases, 88 FORDHAM L. REV. 1727
(2020); Nancy B. Rapoport, Client-Focused Management Of Expectations For Legal Fees In Large Chapter 11
Cases, 28 AM. BANKR. INST. L. ReV. 39 (2020); Nancy B. Rapoport & Joseph R. Tiano, Jr., Leveraging Legal
Analytics and Spend Data as a Law Firm Self-Governance Tool, XI11 J. BUS., ENTREPRENEURSHIP & L. 171 (2019);
Nancy B. Rapoport & Joseph R. Tiano, Jr., Legal Analytics, Social Science, and Legal Fees: Reimagining “Legal
Spend” Decisions in an Evolving Industry, Georgia State Symposium on Legal Analytics, 35 GA. ST. U. L. REV.
1269 (2019).

29 See Dan Roe, Top Big Law Partners Are Earning More Than $2,400 Per Hour, as Rates Continue to Climb, Am.
LAWYER INT’L (Jan. 10, 2024), at https://www.law.com/international-edition/2024/01/10/top-restructuring-
partners-are-earning-more-than-2400-per-hour-as-rates-continue-to-climb-378-238224/#:~:text=ANALYSIS-

, T0p%20Big%20Law%20Partners%20Are%20Earning%20More%20Than%20%242%2C400%20Per,to%20recent
%?20bankruptcy%20court%20filings (“McDermott, Will & Emery has been charging $2,590 for top-billing partners
since at least May 2023 [and] Kirkland boasts the next-highest rate of $2,465. . .”).

30 See The 2024 Am Law 100: A Guide to Our Methodology, THE AMERICAN LAWYER (Apr. 4, 2024),
https://www.law.com/americanlawyer/2024/05/07/the-2024-am-law-200-by-the-numbers/; cf. Andrew Maloney,
Rates Will Go Up (Again), But Here ’s Why Profitability Might Not Be Maximized, AMERICAN LAWYER (Oct. 18,
2024), https://www.law.com/americanlawyer/2024/10/18/rates-will-go-up-again-but-heres-why-profitability-
might-not-be-maximized/.

31 See The 2024 Am Law 100: A Guide to Our Methodology, THE AMERICAN LAWYER (Apr. 4, 2024),
https://www.law.com/americanlawyer/2024/05/07/the-2024-am-law-200-by-the-numbers/.

32 Robert Hirshon, The Billable Hour is Dead. Long Live...?, 1 GPSoL0 30, 22-25 (2013).
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economic model.*® To date, clients have not had the intestinal fortitude to use their purchasing
power to disrupt the billable model, though they may well be adding more lawyers internally to
save on outside-counsel fees. They only gripe about it. Without question, an external force with
seismic momentum is the only likely catalyst to disrupt the billable hour model for law firms.
Will law firms continue to enjoy the same results that they did in 2024? The answer is not clear,
but as we will discuss below, the emergence of GenAl is the one force posing the greatest
existential threat to the billable hour model, which may not be a bad thing for law firms, clients.
and the industry as a whole.

B. Are law firms in the “season of light” or the “season of darkness”?

Even though the billable hour model has served the legal industry—ypredominantly
lawyers in private practice—well for many years, it’s not without its challenges. Like other
businesses, running a law firm comes with considerable overhead costs, such as expensive office
space in prime locations,®* cutting-edge technology, compensation costs for associates and
support staff, risk management costs, and sales and marketing expenses. A firm’s management
considers each of these costs when setting billable rates and calculating profits in the billable
hour model. Notwithstanding its long-standing and wide adoption, the inherent deficiencies of
the billable hour model affect law firms, clients, and the entire legal industry. We analyze these
largely organic deficiencies not for the sport of criticizing the economic model,* but instead
because we think that GenAl is poised to shine an unprecedently bright light on the frailties of
the current model, and we think that GenAl presages that model’s wholesale re-engineering.

Inefficiency and poor scalability. The billable-hour economic model is fraught with
inefficiency and poor scalability. Optimal economic results under the billable hour model rely on
a large base of junior lawyers supporting a smaller number of partners who originate business.
When partners aren’t adept at business development or spend too much time working on matters
or on internal firm governance, as opposed to generating new business for junior attorneys, the
leverage model breaks down: although some junior attorneys aren’t fully occupied in generating
revenue, they are still getting fully compensated according to budget projections (until, of course,
those associates get laid off).

Another hindrance to optimized efficiency and scalability relates to the fact that law firms
rely heavily on manual, time-consuming processes for routine tasks that they could automate
with artificial intelligence. Law firms are notoriously slow adopters of technology and
innovation. Many lawyers have explained the slow pace of technology adoption as the fear of
reducing the overall number of billable hours, but we think that this explanation is a red
herring.® We think that the real reasons for slow adoption result from combining lawyers’

33 See infra note 110. (We know, though, that many firms are already dipping their toes into the GenAl stream—
and those firms that are probably are doing what the two of us did when Shepardizing stopped being done
manually: cross-checking Westlaw’s results with our own human output.)

34 Although perhaps with less office space than before. See, e.g., Ryan Boysen, After COVID Office Cuts, Firms
Will Do ‘More With Less,” LAW360 (Mar. 8, 2024), https://www.law360.com/pulse/articles/1811707.

3 Though it’s fun to criticize the model.

% See, e.g., Why Are Lawyers Slow to Adopt Technology?, VXT (Mar. 17, 2022), https://www.vxt.ai/post/why-are-
lawyers-slow-to-adopt-technology; Nojumi Solutions Inc., Why Lawyers Have Been Slow to Adopt Technology!,
LINKEDIN (May 9, 2023), https://www.linkedin.com/pulse/why-lawyers-have-been-slow-adopt-technology-nojumi.
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inherent aversion to change,®” a general distrust of the accuracy and reliability of unproven
technology, and the personalized nature®® of many legal services. That’s quite a stew for
stagnation. %

Reliance solely on human input impairs a law firm’s ability to realize significant
economies of scale. Indeed, when only humans are delivering legal services, scaling up and
scaling down based on variable client demand requires a choice between instantaneous hiring
and firing or keeping fully compensated, unproductive bodies on the bench. Both options are
untenable for law firms over the long haul. Given the rapid technological advancement of Al, the
staggering improvements in its accuracy, reliability, and processing capabilities, and all of the
hype and excitement surrounding Al adoption, we posit that even technophobic lawyers and law
firms will soon find that GenAI’s efficiency and scalability outweighs the typical fuddy-duddy
lawyer’s aversion to Al technology adoption.

Significant fixed costs with variable revenue. As a close relative of the scalability
deficiency, law firms are also challenged by a financial structure with significant fixed expenses
and a highly variable revenue stream. Office space, technology infrastructure, administrative
personnel cost, professional liability insurance, and associate salaries that now range from
$200,000 to $550,000 in major markets*° set a high bar when it comes to a break-even point. To
make matters more complicated, these expenses remain constant irrespective of the firm’s
workload or revenue. Meanwhile, revenue can fluctuate significantly based on client demand,
case outcomes, and economic conditions. During busy periods, firms grapple with capacity
constraints, and slower periods can strain finances because a firm’s fixed costs still persist.
Insofar as GenAl has the capacity to handle time-consuming, routine tasks formerly handled by
junior legal professionals, the fixed cost of a license to Al-powered technology is undoubtedly
cheaper®! than the salary costs of an army of associates who can handle the same work. That
license is also probably cheaper than coordinating hordes of contract lawyers.

Limited innovation in service delivery change. Traditional law firms are often
unreceptive to changing their service delivery methods. Given the lucrative nature of legal
services, it’s no wonder that law firms operate under the unspoken principal: “It ain’t broke, SO

37 For a fun read about lawyer personalities, see Do Legal Professionals Have a Risk Type?, RISKTYPECOMPASS
(2019), https://www.psychological-consultancy.com/wp-content/uploads/Do-Lawyers-have-a-Risk-Type-LAv2.pdf
(describing lawyers as “wary”); see also Susan Daicoff, Lawyer, Know Thyself: A Review of Empirical Research
on Attorney Attributes Bearing on Professionalism, 46 AM. U. L. REV. 1337, 1390 (1997) (“Lawyers are likely to
be more achievement-oriented, more aggressive, and more competitive than other professionals and people in
general.”) (footnote omitted).

38 Most legal services are inherently personalized because they often involve pivotal issues in a client’s personal or
professional life. The relationship is built on deep trust and confidentiality, with lawyers needing to understand not
just the facts of a case, but also a client’s values, concerns, and desired outcomes. Moreover, legal representation
often transcends a discrete matter, affecting a client’s family, career, reputation, and future opportunities.

39 See Email from Walter Effross, Law Professor, Am. Univ., to authors (Nov. 9, 2024) (on file with authors)
(pointing out that lawyers could still have legitimate concerns that GenAl use could compromise client confidences
and that there are probably plenty of law firms who would prefer not to be the first adopters of legal GenAl, in case
the adoption is a bad idea).

40 Staci Zaretsky, Associate Compensation Scorecard: Biglaw s 2023 Cash Bash, ABOVE THE LAW (Dec. 1, 2023),
https://abovethelaw.com/2023/12/biglaw-raise-bonus-tracker-2023/.

41 Both for the law firm and for the client, who reaps the benefit of faster first drafts.
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why fix it?” Despite client demands and readily available legal spend analytics tools allowing for
innovative pricing models for legal services, many firms still resist task- and value-based pricing.
They worry about the unpredictable outcomes of such models, which can leave firms underwater
on a deal or leave money on the table. Because firms tend to be financially focused only on this
year’s financial results, most firms have not been willing to make the capital investment needed
to develop standardized, scalable legal products or solutions when there is a delayed return on
investment.*? Insofar as artificial intelligence is developing at lightning speed, a delayed return
on investment should pose less of an issue for law firms, given accelerated development cycles
and compressed technology adoption speeds. In addition, legal departments are emphasizing
faster work product turnaround times, which adds an additional incentive to innovate at a rapid
pace. Consequently, we envision a greater inclination towards a change in service delivery
methods.

Talent retention challenges. The most important asset of most law firms has been the
team of revenue-generating legal professionals. Studies show that it can cost firms up to
$500,000 to train a young lawyer,* so prematurely losing a talented junior lawyer creates a
significant investment loss. Likewise, departures of rainmaker partners are a major blow to law
firms on a myriad of levels: economic ramifications, public perception, lost clients, firm morale,
and cultural unrest, to name a few. For law firms, however, the billable hour model can
undermine talent retention. For instance, high billable-hour requirements often cause burnout,
professional dissatisfaction, and poor work-life balance, particularly for junior lawyers.** The
path to equity partnership often takes 10-15 years and is hardly assured, even after that time
commitment.*® Such a long path to equity partnership is extremely demotivating for many
lawyers, even though they expect that the brass ring of partnership will pay off in significantly
higher compensation. Along the way to partnership, there are countless opportunities for talent
attrition, including the poaching of economically productive partners by law firm competitors
and other types of employers. Against this backdrop, we can’t help but ask this question: “If
artificial intelligence is employed in lieu of using a human being for those stultifyingly boring
tasks that every lawyer hates, does talent attraction and retention become a non-issue for law?” If
S0, resistance to GenAl over the long run seems imprudent.

Narrow focus on legal expertise. Traditional firms often fail to integrate other valuable
skills and perspectives into their billable-hour revenue model, focusing solely on billing hours
for legal work. For instance, technology-enabled, legal-centric consulting services—such as
eDiscovery, technology-enabled due diligence, and data analytics consulting services—offer
additional revenue streams for law firms that have the foresight to leverage knowledge
management systems and other technological assets. But these ancillary offerings are marketed

42 In particular, firm management will face resistance from more senior partners who will see no return on
investment because their tenure with the firm is likely to be short-lived.

43 Tina Cohen Nicol, Why Associates Leave And How You Can Get Them To Stay, MAJOR LINDSEY & AFRICA (July
5, 2017), https://www.mlaglobal.com/en/insights/articles/why-associates-leave-and-how-you-can-get-them-to-
stay?byconsultantorauthor=tina-cohen-nicol.

4 See, e.g., infra notes 82-89 and accompanying text.

4 patrick Smith, Nonequity Tiers Are Growing, But These Big Firms Say Path to Equity Remains the Same, ALM
LAwW.coM (Sept. 18, 2024), https://www.law.com/americanlawyer/2024/09/18/nonequity-tiers-are-growing-but-
these-big-firms-say-path-to-equity-remains-the-same/.
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and sold by a scant few law firms,*® underscoring the fact that the billable hour model
undervalues and fails to capitalize on the skills of the non-lawyer professional staff. *’ Along
these lines, we think that artificial intelligence offers a new way for law firms to address client
and market demands without the constraint of the billable hour economic construct.

Vulnerability to market disruptions. Ideally, a law firm has practice areas that generate
revenue during strong economic cycles, such as corporate finance and mergers and acquisitions,
that offset countercyclical practices, like bankruptcy and restructuring (and vice versa). This mix
of practice areas helps law firms weather unfavorable economic climates.*® Without the right mix
of practice areas, many traditional firms remain ill-equipped to handle significant market
changes. The high-cost structure of traditional firms makes them vulnerable during economic
downturns. Similarly, most law firms haven’t shown the nimbleness to compete effectively with
alternative legal service providers and legal tech companies.*® The billable hour model and its
economic dependence on human labor will impair a law firm’s ability to react quickly and
aggressively, especially in the face of changing client expectations. We may sound like a broken
record at this point,*° but GenAl is positioned to be a law firm’s hedge against its dependence on
human labor in the face of challenging market conditions.

46 See Debra Cassens Weiss, Meet Harvey, BigLaw firm s artificial intelligence platform based on ChatGPT, ABA
J. (Feb. 17, 2023), https://www.abajournal.com/news/article/meet-harvey-biglaw-firms-artificial-intelligence-
platform-based-on-chatgpt/.

471d. See also Legal Al Startup Harvey Set to Double Valuation to $3 Billion, BLOOMBERG (Jan. 16, 2025)
https://www.bloomberg.com/news/articles/2025-01-16/legal-ai-startup-harvey-set-to-double-valuation-to-3-billion
(Allen & Overy, a leading international law firm, is a notable exception. It has integrated Harvey.ai into its core
client offerings. Harvey.ai is a legal Al platform that assists lawyers with tasks like document drafting, contract
analysis, legal research, and answering routine legal questions, and it has enjoyed considerable success, having
raised hundreds of millions at an enterprise valuation exceeding $2.0 billion.)

8 Walter Effross pointed out one of the best quotes to illustrate this point. In Episode 4, Season 3 of The Good Wife,
Diane Lockhart notes that at least one practice area is recession-proof: “We need bankruptcy. If there’s one
department that’ll survive a double-dip recession, it’s bankruptcy.” The Good Wife: Feeding the Rat, RELATIVELY
ENTERTAINING, https://relativelyentertaining.wordpress.com/2011/10/20/the-good-wife-feeding-the-rat-2/ (last
visited Mar. 29, 2025).

49 Sara Merken, Law Firm Cleary Buys Legal Tech Company in Al Bid, REUTERS (Mar. 17, 2025),
https://www.reuters.com/legal/legalindustry/law-firm-cleary-buys-legal-tech-company-ai-bid-2025-03-17/.
Recently, Cleary Gottlieb Steen & Hamilton purchased Springbok Al, a London-founded consultancy and
company that develops Al technology products for lawyers and law firms. This acquisition is an unusual move for
Big Law firms, particularly elite law firms like Cleary Gottlieb. In many respects, this acquisition affirms our
contention that law firms are ill-equipped to organically compete with technology companies, but must do so
through the acquisition of a strategic asset. Without question, Cleary has the brain power and resources to
organically grow a competitive offering, but it chose the acquisition route instead, presumably because it is the
more strategic path to compete successfully.

%0 See Broken Record, WIKIPEDIA,
https://en.wikipedia.org/wiki/Broken_Record#:~:text=Broken%20record%20commonly%?20refers%20to,keeps%20
repeating%20the%20same%20thing (last updated Nov. 12, 2024) (“Broken record commonly refers to a skipping
record, or to a person who, similarly, keeps repeating the same thing.”) (bold in original); cf. Aside, The Common
Law Origins of the Infield Fly Rule, 123 U. PA. L. REV. 1474, 1474 nn. 1 & 4 (1975). You’re welcome, law review
editors. You needed a bit of levity in your day.
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Ethical concerns. The pressure to maintain law firm profitability levels surely leads to
ethical issues, mostly revolving around Rule 1.5 of the Professional Rules of Conduct.>! With so
much money at stake, overbilling temptations are real, because the billable-hour model creates
incentives for padding hours®? and for taking on clients with potential conflicts. Although GenAl
alone can’t possibly negate the temptation to engage in unethical behavior, GenAl itself is
wholly divorced from the human inclinations of greed and self-interest, which mitigates some of
the ethical concerns, particularly overbilling in contravention of the ethics rule regarding the
reasonableness of fees.>

By themselves, these deficiencies in the billable-hour model haven’t tipped the balance
enough to upend the legal industry’s reliance on that model yet, but the emergence of GenAl is
poised to do so. We suspect that GenAl’s ever-advancing capabilities could exacerbate the
current deficiencies of the billable-hour model beyond repair. Those capabilities will highlight
the need for significant changes in how legal services are structured, delivered, and priced. When
we say, “significant changes in how legal services are structured, delivered, and priced,” we
mean that the law firm economic model will need to be wholly reengineered. Some innovative
law firms and alternative legal service providers are already addressing these issues through new
business models, technology adoption, and client-centric approaches, but too many BigLaw
firms still lag behind.>* As we discuss in the next section, the legal industry continues to grapple
with how to evolve while maintaining the industry’s core values and ethical underpinnings.

C. Will an Al-driven shift away from BigLaw’s leverage model and the classic
pyramid model foretell an age of wisdom or of foolishness?

The traditional pyramid model, often called the “Cravath” business model, with a bevy
of associates and paralegals at the bottom, counsel-level attorneys and non-equity partners in the
middle, and equity partners at the pinnacle has proved to be wildly lucrative during the past few
decades, but that model has the challenges that we’ve noted. The pyramid shape proportionately
dictates the allocation of economic benefits across professionals based on the revenue generated
by billable hours. From a business management perspective, law firm leaders understand the
playbook on how to manage in a pyramid model: load up the lower part of the pyramid with
billable-hour generators that reap enormous profits for the upper part.

But if a shift happens as a result of Al advancement, what will that model be shaped like
in a legal industry where work product stands to be part-human-generated and part-technology-
generated? A diamond shape? A starfish? Or maybe a cylinder? Let’s analyze potential business
models to make an educated guess about which model makes the most sense for the legal
industry.

In a diamond shape, equity partners sit at the skinnier top, largely occupying the same
roles as they do in the pyramid when it comes to generating business, managing the law firm,

51 See Model Rules of Pro. Conduct r. 1.5 (AM. BAR Ass’N 2020).

52 See infra notes 8483-89 and accompanying text.

%3 See Model Rules of Pro. Conduct r. 1.5 (AM. BAR Ass’N 2020).

% The two of us tend to think first about the world of BigLaw, because that’s the lens through which both of us
viewed our own practice areas. We understand that MidLaw and SmallLaw have different considerations, though
we believe that both MidLaw and SmallLaw will likely face the same structural changes caused by GenAl.
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and serving in a senior advisory role relative to client work. Beneath the equity partners, the
diamond begins to widen with non-equity partners and newly minted junior partners, who
assume the primary working role in litigation, transactional matters, and other engagements.
Moving down the diamond to its widest point are the mid-level associates who handle the
moderately complex tasks and workstreams that make up the bulk of work in any case or matter.
At the bottom of the diamond is where the big change is likely to occur, due to the
implementation of GenAl tools. No longer will armies of junior associates and paraprofessionals
operate the way that they do in the wide bottom of the pyramid (by handling the routine,
recurring low-value work, such as document review, due diligence, legal research, simple
contract generation, and document summarization). Instead, in a diamond-shaped model, GenAl
will handle at least the first cut of these tasks, and it will do so in a fraction of the time, at a
fraction of the cost. Law firms will no longer need armies of junior lawyers, simultaneously
removing some revenue and fixed costs from the economic model. In the future, clients should
get service and deliverables of a comparable quality to what they now receive, and with equal or
better accuracy, speed, and efficiency.

At the heart of a starfish shape would reside the equity partners who again assume the
business generation, firm management, and “senior advisor to clients” role. This group would
retain the centralized control of the firm, allocating shared resources and a common
infrastructure to whichever arms of the starfish further the firm’s overall strategic vision. Each
arm of the starfish could represent a different economic unit—whether by practice group or by
function or with non-equity partners radiating out from the equity partners in the middle.> Each
arm would operate with a certain degree of autonomy as its own profit and loss center, and
would grow (or shrink) according to its economic output, but each arm would still remain
connected through the heart of the firm.>® When it comes to GenAl adoption in a starfish model,
GenAl theoretically could take the place of some of the arms or serve more of a core function. In
either case, it seems that GenAl will be integral to the overall growth of the firm.>” The challenge
with the starfish model is that it is inherently internally dysfunctional because the “arms” could
wind up competing with each other for resources and support. It’s possible that the most
economically productive arms would grow to be oversized, and the underperforming arms would
atrophy. The logical knock-on effect is that lawyers would wind up being at odds with their
GenAl, competing against it, rather than leveraging it to augment and support their own arm’s
profitability.

It’s fun to theorize, albeit impossible to predict, what the new model will look like in the
age of artificial intelligence. To be fair, different strata of firms will produce different shapes. A

%5 pamela Bucy Pierson & Emily Kornegay Price, Small Firms Poised to Thrive in Today’s Legal Market, 77 ALA.
L. 20, 21-22 (2016) (“Today, the successful business model of law offices is a starfish, with a small group of equity
partners in the center of the starfish, and “arms” of the starfish consisting of associates and contract lawyers, of
counsel and non-equity partners, outsourced legal and support service, administrative staff and paralegals and
affiliate law firms.”).

% 1d. (“A starfish grows back an arm if it loses it. If a law firm no longer needs an “arm” of services, it “sheds” that
arm, only to “grow” it again when the firm needs these services.”).

57 1d. (“The stability of the Cravath model gave way to the diamond business model with a small group of equity
partners at the top, a small group of associates at the bottom and a greater number of lawyers, of multiple staff
designations, in the middle.”). Cf. Anne Elk’s Theory on Brontosauruses, Monty Python’s Flying Circus: The All-
England Summarize Proust Competition, Episode 31 (1972) (“All brontosauruses are thin at one end, much, much
thicker in the middle, and then thin again at the far end.”); see Anne Elk’s Theory on Brontosauruses, referenced in
WIKIPEDIA, https://en.wikipedia.org/wiki/Anne_EIk%27s_Theory on_Brontosauruses (last edited Aug. 24, 2023).
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law firm that performs mostly routine work is likely to shrink, becoming cylinder-shaped;
diversified firms with the ability to demonstrate the value added by the humans at the firm may
turn into starfish; those near the top of the market but with significant commodifiable work may
become diamonds. One thing is clear to us (and also affirmed by our interviews of law firm
leaders): If most of BigLaw is still a pyramid, then GenAl is going to chip away at the bottom
few layers.®® If it’s a starfish, then Al will make some of the starfish’s arms shorter than some of
the other arms. If it’s a diamond, the bottom of the diamond (where low value and routine work
resides) will get skinnier as a result of GenAl implementation. Maybe, though, BigLaw will form
itself into a cylinder,®® not just in terms of how the layers of different types of professionals will
stack up, but also in terms of physical footprint.®® Regardless of the shape, our thesis that change
IS necessary remains steadfast.

%8 Michael Guihot, New Technology, the Death of BigLaw Monopoly and the Evolution of the Computer
Professional, 20 N.C. J. L. & TECH. 405, 411-12 (2019) [hereinafter Guihot] (“BigLaw has for many years
maintained its business model[,] which relies on leveraging large numbers of junior lawyers working long hours to
push profits up to the partner level. Technology threatens to make much of that level of lawyers redundant. Law
firms, whose profit model depends on leveraging, will seek to resist the disruption but its impact is insistent, and
the barriers that define the lawyers’ monopoly are falling.”) (footnote omitted); see also id. at 429 (“The structure
adopted by most law firm partnerships can be viewed as a pyramid: there are a limited number of partners at the top
of the pyramid who control the business, and, underneath these partners are employed lawyers of varying
experience and expertise who are encouraged to clamor for partnership by meeting billing targets.”).
59 We’re not the first people to consider a cylinder model.
[T]he traditional pyramidal structure of law firms (that is, a relatively small number of partners
supported by a larger number of associates) may start to look more like a tower.... [T]here is
already pressure on the pyramid model, and the law firm as prime contractor would decrease
further the viability of this model. This will require law firms to rethink their business model, but
it is not clear what the impact will be on profits. While partners traditionally made money by
taking labor profit from their associates, they may be able to achieve the same result by marking
up their subcontractors’ services. In competitive equilibrium, it is not clear that this will be a less
profitable model.
Daniel Currell & M. Todd Henderson, Can Lawyers Stay in the Driver’s Seat?, 38 INT’LJ. L. & ECON. 17, 27 (2014)
[hereinafter Currell & Henderson]. And, yes, our friend Walter Effross has pointed out that a cylinder is 3D, and
diamond- and starfish-shapes are traditionally 2D. Work with us here.
80 Although Gary Munneke was optimistic about the time frame, he might still be right about the ultimate effect:

The new law firm model will have a much smaller ownership base. Firms will

hire fewer lawyers but keep more as permanent employees, although most will

not become equity partners. The size of support staff will also diminish as legal

process and knowledge management become automated. Many functions,

including basic legal tasks, will be outsourced to individuals and organizations

that can provide these functions at lower cost than the firm could if it handled

them itself. The physical footprint of the law office will be dramatically smaller

as fewer people will actually work at a desk in a traditional office building. A

handful of global mega-firms will dominate the international legal business, and

specialized boutiques will replace regional generalist firms in most metropolitan

legal markets. In 10 years, most of the AmLaw 200 will no longer exist in their

present form.
Gary Munneke, When Brahmins Bumble: Dewey Really Care?, 84-Sep. N.Y. ST. B.J. 32 (2012). But see id.
(“However, the countervailing position holds that everything has changed.”) [hereinafter Munneke].

After all, many law firms reduced the size of their offices after COVID made the work-from-home option a

necessity, though those firms are now rethinking the work-from-home-whenever-you-want policy. See, e.g., 2024
Law Firm Office Attendance Policies, THOMSON REUTERS INSTITUTE, https://www.thomsonreuters.com/en-
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D. Compensation and profits—the epoch of belief or the epoch of incredulity?

Before we get ourselves twisted into another shape—perhaps a Gordian knot—let’s not
forget how partners are usually compensated in BigLaw and how the prestige level of a law firm
is measured. Both of those factors are likely to play a major role in response to GenAl’s likely
seismic effect on each factor.

1. Partner compensation.

At some firms (though fewer each year, it seems), partner compensation is lockstep:
Partner compensation is based on seniority alone.®* Far more often, firms base partner
compensation on an “eat what you kill” model or on a combination of factors. “Eat what you
kill” systems involve complex calculations that typically include origination credit (for bringing
business into the firm) and realization rates (how much the clients actually pay, rather than how
much they’re billed), along with a variety of subjective factors, depending on the behavior that
the firm values.®? It’s not difficult to imagine the fights among partners in terms of exactly who

us/posts/wp-content/uploads/sites/20/2024/04/2024-Law-Firm-Office-Attendance-Policies-Report.pdf. See, e.g.,
James Goodnow, Biglaw Still Doesn’t Get It, ABOVETHELAW.COM (July 23, 2024),
https://abovethelaw.com/2024/07/biglaw-still-doesnt-get-it/ (discussing Fennemore’s flexible working schedule
policy, and observing that “[t[he data [are] clear: flexible work arrangements improve employee satisfaction,
retention, and well-being. At Fennemore, our own data over the past four years shows measurable improvements in
productivity, retention, and job satisfaction—proving that the fears of remote work naysayers are unfounded.”);
Staci Zaretsky, Husch Blackwell’s CEO Makes The Business Case For Why Remote Work For Lawyers Is Here To
Stay, ABOVETHELAw.com (July 19, 2024), https://abovethelaw.com/2024/07/husch-blackwells-ceo-makes-the-
business-case-for-why-remote-work-for-lawyers-is-here-to-stay/ (discussing the creation of a virtual office, which is
where the CEO of the firm is located and which “was designed to enable us to serve clients when and where they
need us and to give our employees flexibility™).
Damien Riehl, as usual, already predicted a change in the organizational structure of law firms based on GenAl’s
use, and he did so far earlier than we have:

With LLMs’ efficiency gains, leveraging associates’ time under the Cravath

model could become difficult or impossible: The technology may drastically

reduce the time needed for legal research and document review. Tasks that took

hours can now take seconds. How will partners leverage associates’ time in a

world where all lawyers, including associates, will spend far less time? Where is

the leverage? Our industry may need to modify organizational structures and

business models to better incorporate LLMs’ unique advantages.
Riehl, supra note 14, at 28; see also id. at 29 (“The integration of LLMs into legal practice could also shift the focus
from a leverage model, where multiple associates work on a single matter, to a model in which one lawyer (perhaps
a senior associate or above) works on a single matter. Assisted by an LLM, that senior associate might be able to
increase productivity by 10x. And because the senior associate has enough experience to give the LLM the perfect
prompts, [the associate’s] performance can exceed that of junior associates, who lack the subject-matter knowledge
to prompt effectively.”
&1 Apparently, Cravath has migrated away from a lockstep system, though Debevoise & Plimpton and a few other
elite firms are still using a lockstep model. See Maureen Farrell & Anupreeta Das, Pay for Lawyers is So High
People are Comparing it to the N.B.A., N.Y. TIMES (July 1, 2024),
https://www.nytimes.com/2024/07/01/business/law-firm-pay-salary.html.
62 See, e.g., Katrina Lee, Discrimination as Anti-Ethical: Achieving Systemic Change in Large Law Firms, 98
DENV. L. REV. 593-94 (2021) [hereinafter Lee]; see also id. at 595-95 (2021); Randy D. Gordon & Nancy B.
Rapoport, Virtuous Billing, 15 NEv. L.J. 698, 706 (2015) (“Most firms keep two types of statistics from which
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brought in a matter®® or what subjective measures should “count.” But money talks: In an “eat
what you kill” system, the bigger the partner’s book of business, the more leverage that partner
accumulates.®

Up until the advent of GenAl, law firms that wanted to increase partner compensation
had to focus on adding more associates, who could then increase the total billed hours, or on
raising hourly rates (or on a combination of the two).®> As Alex Su & Cece Xie have explained
so succinctly:

For decades, the economics of Bigl.aw firms have been:

1. Equity partners get together to share overhead costs and
(ideally) cross-sell each other’s services to their clients.

nearly all promotion and compensation decisions are made: “originations,” which tracks who brought the work into
the firm, and paid billable hours. Consequently, as William Henderson observes, none of this statistical myopia is
lost on law firm partners, who often valorize these metrics, rank them well above other values, and slip into the
short-term thinking that those metrics represent . . . ”) (footnote omitted).
83 See Lee, supra note 62, at 601-02. And any assumption that an “eat what you kill” system is free from bias is
foolish. I1d. at 601-03.
54 1d. at 596-97. But if the book of business vaporizes, or was never really there, and the partnership has guaranteed
more in partner compensation than the partner actually brought in, that’s a Dewey & LeBeouf-style disaster waiting
to happen. For a wonderful discussion of that firm’s decline and demise, see James B. Stewart, The Collapse, NEw
YORKER (Oct. 7, 2013), https://www.newyorker.com/magazine/2013/10/14/the-collapse-2?_sp=501189ca-124c-
4a61-ab41-dd7ee20bf35¢.1723661811499.

At the risk of mixing metaphors, we might look at the fate of two ships—the Andrea

Gale, portrayed in The Perfect Storm, and H.M.S. Titanic, the “star” of the movie

Titanic—to illuminate what happened to the legal aircraft carrier Dewey [LeBoeuf]. The

Andrea Gale disappeared at sea during the chance convolution of three weather patterns,

which created the perfect storm. The carrier Dewey’s perfect storm also consisted of

three forces: the economy, mismanagement, and a changing business model. But perhaps

the Titanic story is more apropos. There, nature dropped an iceberg into the liner’s path.

A series of human errors before and after the ship struck the iceberg led to unspeakable

suffering and loss of life. Yet, it took decades to learn that a third factor was involved—

the design of the Titanic herself. From the moment Titanic struck the iceberg in the North

Atlantic that evening 100 years ago, her fate was sealed. The ship’s design guaranteed

that her “water-tight” compartments would fill with water, one after the other, until

Titanic went down.
Gary Munneke, supra note 60, at 31.
% See Guihot, supra note 58, at 430-31 (discussing the numerous ways in which profits may be increased).

Profit can be increased in a number of ways, for example, by increasing the amount charged

for the service or by reducing the costs incurred to provide that service. However, the

typically small group of partners at the top of the partnership pyramid cannot create

maximum profit by themselves. Profit at the top of the pyramid is created by “leveraging”

the amount charged out by those below them on the pyramid. Therefore, legal practice has

become a game of mathematics where revenue equals the number of fee earners multiplied

by hours billed per day, multiplied by the charge out rate, multiplied by the number of days

in the year. Generally, increasing any one of these components increases the size of profit

(depending on cost increases). It is not possible to increase the number of days in a year,

so to increase profit, partners must increase either (or both) charge out rates or hours billed.

In that way, increasing the leverage, by increasing the number of junior lawyers and their

charge out rates, results in increased partner profit. Similarly, the more hours billed by the

junior lawyers, the more profit is created.
Guihot, supra note 58, at 430-31 (footnotes omitted).
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2. Hire an army of associates to bill at least 2000 hours
annually.

2. Bill clients; get paid; make big money.5¢

Su and Xie, like so many others who are comfortable with what GenAlI can do®’
(including us), predict that the traditional pyramid model of Biglaw (“shuffling at the top, hiring
at the bottom, and depending on the natural rate of attrition in between”®) must change. The
billion-dollar questions are what changes will have the most dramatic effect, and which legal
industry constituents will be the most affected?

We repeat our view that the current state of GenAl technology won’t replace lawyers
(except for the lawyers who eschew GenAl entirely and have no other skills to bring to the
table). Instead, GenAl will automate lower-value, routine tasks that lawyers previously handled
manually. It’s not complicated to classify what lawyers actually do all day long when they
practice law. Lawyers read, write, investigate, analyze, communicate, advocate, meet, and so
forth. Once a law firm identifies its easy-to-automate tasks, it can re-allocate that portion of the
workstream to GenAl.%® Indeed, GenAl’s ability to do decent first cuts is commendable, if not
remarkable. Some predict that “junior lawyers may soon face obsolescence,” but we think that
the new classes of junior associates will get smaller, while perhaps the ranks of truly skilled
paralegals will increase.’® Junior associates and paraprofessionals will learn other quasi-legal
skills, like GenAl oversight, legal project management, and legal data analytics.”! Billable hours
for these junior level professionals may shrink, but they will also shift so that some of these
lawyers’ other skills—the technological ones and the ones that move workstreams forward—will
contribute to billable hours. Also, knowing how law firms think, and how they tend to handle
legal search tools such as Westlaw, Lexis, and vLex, we expect that there will likely be pass-
through GenAl costs that will be absorbed by a firm’s clients. As long as revenue is being

% Alex Su & Cece Xie, Al Will Invert the Biglaw Pyramid, OFFTHERECORD (Oct. 15, 2023),
https://www.alexofftherecord.com/p/ai-will-invert-the-biglaw-pyramid?utm_source=post-email-
title&publication_id=575792&post_id=137708881&utm_campaign=email-post-
title&isFreemail=true&r=2d2vdq&triedRedirect=true [hereinafter Su & Xie].

67 Instead of eliminating the need for lawyers, GenAl can augment lawyers’ work to make it more efficient.

8 Su & Xie, supra note 66.

8 Nancy B. Rapoport & Joseph R. Tiano, Jr., Time’s Up: Will Law Firms Say Goodbye to Billable Hour in the
GenAl Era?, ABOVETHELAW (Feb. 18, 2025), https://abovethelaw.com/2025/02/times-up-will-law-firms-say-
goodbye-to-billable-hour-in-the-genai-era/. In our recent Above the Law publication, we identified a variety of
“Tasks Suitable for Automation” and “Tasks Requiring Human Expertise.”

01d. (“Given the immense cost-savings that legal GPT products can confer, | suspect the rise of Al in legal tech will
coincide with smaller junior associate classes. Gone are the days of 50+ junior lawyers all working on the same
document review or due diligence. Instead, a fraction of those junior lawyers will be hired to oversee and QC the
Al’s outputs. Junior associates will edit more than they do currently and manage more than they do right now.
Juniors will effectively be more like midlevels from the get-go.”). Both of us have experienced, as very junior
associates, the “aha” moment when we realized that the paralegals at our firms were more knowledgeable (and
faster) at our jobs than we were. We think that many skilled paralegals might be able to do a far better job at
adapting a GenAl rough draft than many beginner lawyers could do.

" And law schools had darn well better train their law students to understand GenAl and use it appropriately. See
Colin Levy, Discussion on Integrating Technology Competency into Law School Curricula, LINKEDIN (Mar. 14,
2025), https://lwww.linkedin.com/posts/colinslevy _legaltech-innovation-law-activity-7305596367177973760-
ziM7/.
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generated at a level below equity partners, partner compensation should not decrease. Still,
equity partners want to see compensation growth. Our point is that such growth need not be
solely dependent upon billable hours in the age of AI. With some creative thinking and “intra-
preneurship,” innovative firms are uniquely positioned to adopt hybrid billing models and even
to develop and license legal technology solutions that they have created, turning their internal
tools into marketable products.

When this combination of human input and machine input coalesces within the context of
law firm economics, we await the reaction of law firms that have historically forecasted partner
compensation from an annual budget and revenue projection based primarily on realized billable
hours. In the age of GenAl, it is not beyond the realm of possibilities that law firms will be able
to increase rates and billings on high-value work while reducing service delivery costs associated
with routine work, and that these changes will expand profit margins. We expect that if firms
don’t incorporate GenAl into the mix, many such firms will miss or miscalculate some of the
economic opportunities to increase partner compensation. On the other hand, nothing stops a law
firm’s institutional clients from developing their own in-house GenAl systems, obviating the
need for significant outside-counsel GenAl-generated work product. Firms that can’t
demonstrate their value above and beyond GenAI’s capability should get nervous.

3. Translating billable hours into sought-after profits per partner

Much like partner compensation, the importance of the closely-tied metric of profits per
partner (or PPP) in the legal industry has become enormous. Every year, the legal industry
anxiously awaits the AmLaw200 Report of financial results, especially the PPP numbers.
Depending on the PPP results, partners tend to be either very happy or (at least for the ones with
a big book of business) be inclined to look elsewhere for a new home for their practice. High
PPP figures can help firms attract and retain top legal talent, as well as win high-profile clients
who may view PPP as an indicator of the firm’s quality and efficiency. Ignoring for a moment
that PPP can be manipulated and is often inflated by reducing the number of equity partners,
there are some components of PPP that cannot be gamed: revenue and expenses. GenAl directly
influences both. In the traditional law firm model, an overemphasis on PPP can lead to decisions
that boost billable hours and short-term profits at the expense of long-term sustainability. A near-
term focus on imminent PPP results might lead a law firm to underinvest in GenAl technology or
fail to train employees on the necessary new skills. Like most other industry observers, we
believe that the smart law firm will retool to capitalize on GenAl because the short-term PPP
ranking doesn’t necessarily optimize future profitability.

We’ve made the case that the driving force behind law firm strategy—the firm’s equity
partners—stand to gain both economically and from a professional prestige angle by embracing
GenAl. Let’s now examine how other legal industry constituents will influence GenAl adoption
and the eventual metamorphosis of the law firm economic model.
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E. The billable-hour model and its effects on clients.

Clients with significant purchasing power have already exerted some pressure on the
types of fees that their law firms can bill: among other things, they won’t pay for summer
associates or first- and second-year associates;’? they won’t pay for too many attendees at
meetings;’® and they want to see real diversity in their outside counsel ranks.” Law firms that
violate their clients’ billing guidelines can end up in a real-life game of Go Fish: their bills get
rejected after being submitted through the client’s portal, and they might not know which errant
mistake cost them the ability to get their fees paid on time (or ever). The days of racking up
billable hours at a head-spinning pace and hoping that the client will just go ahead and pay are
behind us, for the most part.

Or are they? 2024 still saw news stories describing four-figure hourly rates, with many
percentage increases in the 9% range." Starting salaries at BigLaw are still staggering: first-year
associate salaries at large firms can top $200,000.7® The bottom line is that some clients have
more leverage than their outside counsel; many clients don’t; but the legal profession’s current
market advantage can’t go on as it is forever.”” To quote Yeats, “the centre cannot hold.”"®
Clients have budgets for their outside counsel work, and blowing the client’s legal budget makes
for an uncomfortable conversation between a general counsel and her boss. Billing by the hour is
no way to achieve some sort of budgetary comfort.”® But changing, as Bill Henderson points out,
isn’t easy for law firms that have been billing by the hour for eons:

72 See, e.g., Link Logistics Real Estate Outside Counsel Policy, https://www.linklogistics.com/outside-counsel-
policy/; Sarah Scales, How to Create the Perfect Outside Counsel Guidelines, BRIGHTLINE (Apr. 10, 2024),
https://brightflag.com/resources/tips-for-creating-outside-counsel-guidelines/ [hereinafter Scales]; Working
Effectively With Outside Counsel Checklist, PRACTICAL LAwW (2016),
https://www.acc.com/sites/default/files/resources/vl/membersonly/SampleFormPolicy/1442252_1.pdf.

3 See, e.g., Scales, supra note 72.

4 See, e.g., Working Effectively With Outside Counsel Checklist, PRACTICAL LAW (2016),
https://www.acc.com/sites/default/files/resources/vl/membersonly/SampleFormPolicy/1442252_1.pdf. For a way to
monitor the effectiveness of a law firm’s diversity, equity, and inclusion program, see, e.g., Nancy B. Rapoport &
Joseph R. Tiano, Jr., Walking the Data Walk: Using Time Entries to Advance DEI Initiatives, 79 Bus. LAw. 1
(Winter 2023-2024).

75 Though a 50% rate increase—from $1,000/hour to $1,500/hour—was too much for a bankruptcy court to
tolerate. See Roy Strom, Mother of All Rate Increases Still Couldn’t Keep Up With Big Law, BLOOMBERG (June 13,
2024), https://news.bloomberglaw.com/business-and-practice/mother-of-all-rate-increases-still-couldnt-keep-up-
with-big-law.

76 See Debra Cassens Weiss, Which BigLaw firms pay the highest starting salary?, ABA J. (June 20, 2024),
https://www.abajournal.com/news/article/which-biglaw-firms-pay-the-highest-starting-salary (discussing starting
salaries of $225,000 and above).

" William D. Henderson, Are We Selling Results or Résumés?: The Underexplored Linkage between Human
Resource Strategies and Firm-Specific Capital, INDIANA LEGAL STUDIES RESEARCH PAPER No. 105 at 2-3 (Aug.
20, 2008), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1121238# (explaining two significant problems
with high starting salaries as “(1) as firms have attempted to pass these costs along to clients, many have responded
by requesting that no junior associates be assigned to their matters; and (2) because of a widening stratification of
profits within the corporate bar, a large proportion of firms who play in the salary wars lack the financial
wherewithal to absorb pay raises that cannot be passed along to clients.”) [hereinafter Henderson, Results]. Why a
9% rate increase, year over year, is justifiable is a separate issue.

8 William Butler Yeats, The Second Coming, in The Collected Poetry of William Butler Yeats 145-46 (2018).

79 See Henderson, Results, supra note 77, at 5 (footnote omitted) (“In a January 2007 speech . . . that was widely
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[M]any partners hear their clients clamoring for greater efficiency,
and hence are willing to listen to sales pitches. Yet, the partners
don’t know how to honor the clients’ wish because it requires them
to simultaneously (a) pay for, and learn how to use, expensive,
complex innovations, and (b) endure a loss in revenues because the
clients insist on using hourly production to measure value.
Insistence on hourly billing, or shadow billing of alternative fee
agreements or AFAs, is a great example of a compatibility restraint
that impedes innovation. The legal profession has a very serious
“last mile” problem. However, unlike the last mile in the telecom
industry, which centered on the technology necessary to bring high-
speed data from the street lines into the home, the legal industry’s
last mile is the high switching costs and lack of business models
designed to implement labor-saving innovations.&

The billable hour isn’t sacrosanct. Contingency-fee lawyers don’t have to worry about
busting a client’s budget, and firms that have figured out alternative fee agreements or some sort
of hybrid model are likely going to have an easier time of integrating GenAl into their budget
calculations.

At bottom, most clients want three things from their lawyers: (i) excellent advice from
trustworthy lawyers; (ii) positive outcomes;® and (iii) fair prices. The traditional law firm
economic model tends to be reactive rather than proactive. Clients tend to hire lawyers when it’s
time to solve a problem, rather than choosing proactively to bring in the lawyers to prevent a
problem from happening.®? The billable hour model doesn’t align well with risk-prevention
lawyering, because clients usually don’t want to pay for outside counsel prophylactically to
address every imaginable risk. Clients are willing to pay the price for positive outcomes,
particularly in “bet-the-company” situations; however, clients usually are not willing to pay
outside counsel’s hefty rates for unassailable, bulletproof advice on abstract issues. Clients want
a fair price and deserve budgeting predictability and visibility. The billable hour model makes it
difficult for clients to predict and budget for legal expenses, provides limited transparency into
what tasks are being handled, and makes the “value” proposition subjective. As we envision the
future legal service delivery model moving towards a hybrid mix of human intelligence and
artificial intelligence, the “human plus machine” model should make legal advice more
consistent, predictable, and cost-effective for clients. The shortcomings of the billable hour
model from a client perspective can be readily offset via by the predictable, programmatic nature

discussed in the blogosphere, Mark Chandler, Senior Vice President and General Counsel of Cisco Corporation,
gave voice to the large number of in-house lawyers who are frustrated with their outside counsel. One of
Chandler’s most pointed observations was the fact that law firms are either oblivious, or indifferent to, the cost
pressures that increasingly apply to corporate legal departments. As a result, their standard business practices
provide few if any incentives for cost savings, innovation, or productivity gains.”).

8 William D. Henderson, Innovation Diffusion in the Legal Industry, 122 Dick. L. REv. 395, 418-19 (2018)
[hereinafter Henderson, Innovation] (footnote omitted).

81 Which even the best lawyer can’t guarantee.

82 We genuinely think that preventative lawyering is the better approach; however, most clients haven’t figured out
how to fit preventative lawyering into a budget.
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of GenAl. But client satisfaction isn’t the only reason to use GenAl as an excuse to rethink the
billable hour model. Our own mental well-being is another good reason.

F. The billable hour model and its effects on lawyers and support staff.

As one of us® is fond of saying, the fallacy of the billable hour is that it assumes that all
hours billed are equally valuable. They’re not. A good, hard “think”® for an hour is more
valuable than an hour of being the tenth person in a meeting with no reason to be there. Lisa
Lerman has explained that,

[h]ourly billing pressure may be the most serious problem faced by
the legal profession. It has robbed many lawyers of the possibility
of balanced lives, has caused a decline in mentoring, collegial
relationships, and professional satisfaction, and has had a marked
corrosive effect on the integrity of many lawyers, including those
who are the subject of this study. Billing pressure is partly
responsible for the low esteem in which our profession is held.®

High billable hour requirements have been linked to substance abuse®® and depression®”—and of
course those billable quotas penalize the efficient lawyer.%8 Do the math:

[A]n attorney with a 2,000-hour billing requirement
actually spends 3,000 hours in the office—or, twelve hours per
day.

These numbers prove that attorneys are often required to
give their lives to a firm. Not only is it the goal of the firm to make
more money, but it is also used to measure attorney job
performance. An attorney who does not meet, if not exceed, [his or
her] billable hour requirement will not get the coveted promotion
to partner. Additionally, to encourage attorneys to work (and bill)
even more hours, firms use bonus incentives for time billed that
exceeds the minimum requirement. This leads to the notion that
work quantity is more important than work quality. The only way
an attorney will earn a bonus or receive a promotion and the only

8 Joe (again).

8 With appropriate description in the time entries.

8 Lisa G. Lerman, Blue-Chip Bilking: Regulation of Billing and Expense Fraud by Lawyers, 12 GEO. J. L. ETHICS
205, 225 (1999); On top of her points, there’s the temptation to inflate billable hours to make monthly or yearly
goals.

8 See Henry M. Greenberg, Law Firms’ Obligation to the Profession and Community, N.Y. STATE BAR. J., Dec.
2019, at 5.

87 See, e.g., Stephen L. Rispoli, The Walking Dead: Psychological Biases That Keep the Billable Hour Alive, 43 J.
LEG. PROF. 187, 197 (2019).

% See, e.g., id. at 191-92; id. at 193 (“the billable hour ‘penalizes the efficient and productive lawyer.””) (footnote
omitted; emphasis in original).
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way a firm can achieve higher profits is through attorneys working
more, not better. However, “more” certainly does not always equal
“better.”®

With all of the drawbacks to the billable hour, why do so many firms cling to it?%° We
think that part of the reason is that doing basic arithmetic is easy, and a “time x rate model”
places the risk of mis-budgeting on the client, not the law firm.%* Still, smart lawyers are good at
doing things that aren’t so easy, and GenAl gives lawyers a chance to break away from a model
that relies predominantly on the billable hour. To break away, though, we’d have to remove the
barriers to innovation. So what’s stopping us from innovating?

Imagine yourself as the managing partner in a meeting with your fellow equity partners,
all of whom are used to taking home relatively predictable compensation. Maybe they’ve started
building the firm’s budget on a zero-based model,®? but more likely than not, they’re just
tweaking this year’s budget based on the last few years’ figures. Now tell them that you’re going
to start from scratch and that the economic model in which they were brought up (billable hours)
IS sunsetting. When you encourage them to invest in an entirely new model, maybe based on a
new, proprietary GenAl system, your proposal is met with skepticism.® But a few of your
partners hang back and ask you whether everything or just part of the billable hours model needs
to be scrapped. Your answer: “not everything ... at least, not everything yet.” But for the
workstreams that will shift from humans to computers, there’s short-term bad news:

8 Amanda Pilon, Comment, The Billable Hour: Critiques of the System and Two Potential Solutions, 15 U. ST.
THOMAS J. L. & PuB. PoL. 852, 856 (2022) (footnotes omitted).
% Rachel Barnett, Down With the Billable Hour, 3 No. 1 Mp. B.J. 62, 64 (2021).

The legal industry is far behind many other industries in adopting technological

changes to modernize services. Technology today allows for large quantities of

data to be stored, analyzed and understood through predictive learning and

artificial intelligence. Attorneys can stop wasting hours on menial tasks and

repeatable legal work should they choose to adopt new technologies. But they

are choosing not to. Legal efficiencies equate to less hours to charge and thus

lower compensation under the current hourly billing system. Technological

efficiencies reduce billable hours and thus become disadvantageous to attorneys.

The truth of the matter is that the roadblock to adopting technologies for legal

efficiencies is attributable to the billable hour.
%1 See, e.g., Erin Brereton, How Law Firms Are Achieving Billable Hours Success, 43-No. 2 LEGAL MGMT. 16, 18
(2024) (“A billable hours structure can provide several notable benefits. There’s less risk of revenue loss if work-
related time estimations are off. A number of firms also use hourly billing to gauge achievement and compensation
levels.”).
92 See Julia Kagan, What Is Zero-Based Budgeting (ZBB)?, INVESTOPEDIA (June 8, 2024),
https://www.investopedia.com/terms/z/zbb.asp#:~:text=Zero%2Dbased%20budgeting%20(ZBB)%20is%20a%20m
ethod%200f%20budgeting, for%20its%20needs%20and%20costs (‘“Zero-based budgeting (ZBB) is a method of
budgeting in which all expenses must be justified for each new period. The process begins from a “zero base” and
every function within an organization is analyzed for its needs and costs. The budgets are then built around what’s
needed for the upcoming period regardless of whether each budget is higher or lower than the last one.”).
% See e.g., Roy Strom, Law Firms’ AI Nightmare Is Fewer Billed Hours and Lower Profits, BLOOMBERG (May 16,
2024), https://news.bloomberglaw.com/business-and-practice/law-firms-ai-nightmare-is-fewer-billed-hours-and-
lower-profits (“Here is a tough sell for a Big Law managing partner: Invest millions to build a generative artificial
intelligence product that will shrink billable hour revenue and crimp profit margins.”).
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Reviewing anonymized time sheets from real law firms, [Al
consultant Toby] Brown hypothesized Al would have its biggest
impact on time entries for “drafting and reviewing.” Those entries
accounted for 47% of the revenue in his sample of timesheets, which
came from a broad range of work performed by 10 large firms,
totaling around $500,000 in revenue.

Brown estimated a conservative 5% reduction in partner hours and
a 20% reduction in non-partner hours. That led to a 13% revenue
decline and a 7% cut in profit margins.

That’s certainly not the Al future law firm leaders are dreaming of.%*

Even if you could get these few partners interested, there’s still the mechanics of
convincing other partners and colleagues to change.®> We posited earlier that the true hindrance
to GenAl adoption is change aversion, not technological concerns. What’s an early adopter, in
the Gladwellian sense,® to do? After all, many of the assumptions made by those fictional
partners in that fictional room are no longer gospel.®” The answer lies in something that can

% 1d. Profit margins might go up, though, if other overhead elements (ahem, like excessive numbers of
professionals) are reduced.
% Dwayne J. Hermes, Erica R. LaVarnway & Nancy B. Rapoport, A Solutions-Oriented Approach: Changing How
Insurance Litigation Is Handled by Defense Law Firms, 2017 J. PROF’L L. 129, 131 (2018) (footnotes omitted).
Another reason for the resistance to change is the partnership structure, which
makes decision-making more cumbersome. The partnership structure inherently
requires the vote of a majority (a quorum) to make any major changes in law
firm operations. In addition, often there is a lack of real decision-making
authority conferred on firm leadership to undertake changes.

Finally, disrupting an industry that has survived on largely the same principals

and ideals for hundreds of years is hard work. Changing just one person’s

mindset is not an easy task, let alone an entire firm of lawyers and non-lawyer

professionals. The difficulties encountered by anyone who begins to institute

such dynamic changes in his/her practice are overwhelming and are enough to

cause even the most driven individual to throw in the towel.
% MALCOLM GLADWELL, THE TIPPING POINT: HOW LITTLE THINGS CAN MAKE A BIG DIFFERENCE 197 (2002)
(describing early adopters).
9 In 2014, Professor William Henderson brought law firm partners, associates, in-house lawyers, and law students
together to envision a better business model. He captured the results by saying:

The big problem faced by today’s large corporate law firms is too many decades

of uninterrupted success. Large firm lawyers reap large financial rewards by

operating a very conservative time-and-materials business model. This model

assumed (1) that the firm’s elite brand would always command premium rates,

(2) that the demand for elite law graduates would never exceed the supply, and

(3) that the firm could grow forever with no diminution in the willingness of

partners to share risk in a way that would strengthen (or at least support) the

long-term interests of the firm.

Now that these assumptions have fallen one after another, many large firms are
in the uncomfortable position of needing to innovate when the pressure is on.
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overtake change aversion: mutual prosperity by enhancing client value. Indeed, when the value
of our services to clients is increased via GenAl, more diversified service offerings and more
profitable business for law firms logically follows. Firms that realize that their routine tasks can
be drafted first by GenAl and then revised by lawyers will be able to reallocate the lawyers who
were tasked with the drudge work to more creative work that GenAl can’t do well. Furthermore,
with GenAl, it is possible for a law firm’s profitability to increase even though its revenue
decreases. Clients pay less, which makes them happy, and law firms are more profitable, which
make them happy. Lawyers sometimes forget that revenue does not equate to profitability.

1. THE RISE OF GENAI IN THE LEGAL INDUSTRY

A. Is GenAl adoption in the legal industry a fait accompli?

Having now defined what we mean by GenAl in the legal industry above, even a casual
observer of the legal industry recognizes that GenAl stands to revolutionize it, reshaping
decades-old workflows and practices. Those of us who have been entrenched in the legal
industry for an entire career can see how GenAl’s transformative power can automate routine
tasks that have long been squarely in the purview of junior lawyers and paralegals. Indeed, time
consuming (i.e., big revenue) tasks that generated countless billable hours increasingly are being
programmatically handled by sophisticated Al systems.? These GenAl systems can process vast
amounts of data in a fraction of the time that it would take a human, not only increasing
efficiency, but also reducing the potential for human error.®® From a macroeconomic perspective,
time reductions also equal cost reduction in the amount paid to an attorney as an expense, both
for law firms and for clients. But for law firms that have counted on the “easy” revenue from
routine tasks that have forever been handled manually, billable-hour reduction strikes a
disconcerting chord.*°

GenAl’s effect on the legal industry is likely to extend far beyond mere automation. As
Al systems advance from the current state of simplistic ANI to comprehensive AGlI, it doesn’t

Innovation is hard to do under the best of circumstances; imagine attempting

innovation for the first time among well-heeled lawyers who have short

attention spans and widely divergent time horizons.
William D. Henderson, What Ails the Large Law Firm? Will the Real FutureFirm Please Stand Up, SSRN, 4 (Apr.
2014), https://ssrn.com/abstract=2425014.
% Casey Sullivan, How to Conduct E-discovery: A Guide for Law Firms, CLIO (Jul. 2018),
https://www.clio.com/blog/ediscovery-law-firms/.
% When it comes to the accuracy level of GenAl tools, the LawGeex study is instructive: after comparing human
work product to computer work product, it found that computers had the better accuracy level, at 94%. See note
1277, infra, and accompanying text.
100 Modern clients are tech-savvy and should know when they’re being overcharged for routine work that GenAl
can perform. Except for “bet-the-company” matters, fiscally responsible clients will either demand transparency
about actual costs or take their business elsewhere. This client leverage should prompt successful firms to focus on
high-value services that truly require human expertise while automating the “easy” things and passing savings on to
clients. MODEL R. PRO. CONDUCT r. 1.5 requires us to incur only reasonable fees, but transformation of the billing
habits of the profession isn't just about ethics. It’s also about survival in a market in which transparency and
technology are making it impossible to justify excessive fees for routine tasks.
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take a severe strain of logic to conclude that GenAl tools will soon enhance the decision-making
processes of legal professionals. By analyzing historical case data, predicting litigation
outcomes, and identifying patterns in judicial decisions, GenAl provides lawyers with
unprecedented insights.'% Clients used to be willing to pay for a senior lawyer’s experience and
judgment when applying the law to a fact pattern. Now, the use of big data can be a substitute for
some of that experience, or at least an addition to it. According to a survey by LexisNexis Legal
& Professional, roughly 60% of corporate counsel across several major countries expect their
outside law firms to use generative Al tools in their work.1%> The combination of big data and
GenAlI has become a proxy for a lawyer’s judgment, augmenting and validating it with objective
data. This augmentation of human expertise is enabling more informed strategies, better risk
assessments, and ultimately, improved outcomes for clients.

As if automation and decision augmentation weren’t unsettling enough for change-averse
lawyers, GenAl is catalyzing a revolution in the legal service delivery model. Enthused by the
hype of Al’s capabilities, clients now expect their lawyers to use GenAl for repetitive tasks as
part of their overall demand for more value, transparency, and predictability in their legal costs.
And client demands are pushing law firms to explore alternative fee arrangements, create
productized legal services, and even charge for services in subscription-based models. The very
nature of what constitutes a legal service is being redefined, with GenAl-powered platforms
offering direct-to-consumer legal assistance in areas once exclusively handled by lawyers.

These changes are imperiling the traditional law firm structure. As the pyramid model
using a myriad of associates gives way to fewer associates plus GenAl, law firms must
reconsider their leverage ratios, recruitment strategies, and career progression paths. Some firms
are responding by creating new roles, such as legal technologists or Al specialists, while others
are partnering with or acquiring legal tech startups in order to stay competitive.'%

101 We recently led a SALI.org working group that created a taxonomy of everything that happens in bankruptcy.
That’s just a subset of the overall SALI project, and SALI will be extremely helpful in terms of sorting through
massive amounts of information to understand and predict what can happen in a bankruptcy case. Here’s a
description from Damien Riehl about what SALI.org is doing:

By tagging up text using a common taxonomy such as SALI, organizations can

identify their matters’ most-important aspects: Document Types (e.g., merger

agreement, motion to dismiss), Areas of Law (e.g., Banking Law, Patent Law),

Legal Concepts (e.g., trade secret infringement, force majeure). Once tagged,

then those organizations can better track things that matter to substantive law

(e.g., likelihood of winning) and business of law (e.g., cost of drafting a

particular document). Only through tagging can an organization consistently and

accurately calculate what matters in a way that survives objective, analytical

scrutiny.
Comments from Damien Riehl on an earlier draft (Oct. 30, 2024) (on file with authors). SALI is an acronym for
Standards Advancement for the Legal Industry, see SALI.org, and we had the pleasure of heading the working
group focusing on bankruptcy and related law.
102 See LexisNexis International Legal Generative Al Survey Shows Nearly Half of the Legal Profession Believe
Generative Al Will Transform the Practice of Law, LEXISNEXIS (Aug. 22, 2023),
https://www.lexisnexis.com/community/pressroom/b/news/posts/lexisnexis-international-legal-generative-ai-
survey-shows-nearly-half-of-the-legal-profession-believe-generative-ai-will-transform-the-practice-of-
law?srsltid=AfmBOorYBS_Hs4FZI7wP-ihRTeZAtxeCtkb4f95P2ntnzsTSmkWLSDZ1.
103 Sara Merken, More US Law Firms Turn to Executives for Al Leadership Roles, REUTERS (Sept. 30, 2024),
https://www.reuters.com/legal/legalindustry/more-us-law-firms-turn-executives-ai-leadership-roles-2024-09-30/.
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Amidst this disruption, however, lies new opportunities for innovation in legal practice.
Forward-thinking lawyers and firms are embracing GenAl as a tool to enhance their services,
rather than viewing GenAl as a threat. These firms are developing novel practice areas focused
on Al ethics and governance, creating new types of legal products enabled by Al, and finding
ways to deliver more holistic, strategic advice to clients. The integration of GenAl is also
opening up possibilities for addressing the longstanding issue of access to justice, with Al-
powered tools making legal information and basic services more accessible to underserved
populations.

B. Will we be replaced by “robot lawyers”?

“Robot lawyers” can’t replace human lawyers if they can’t practice law.'%* We already
know that ChatGPT can pass a bar exam.® But ChatGPT can’t get admitted to practice law, nor
can other non-human programs.® One still needs a license in order to give legal advice.!” ABA
Model Rule 5.5(a) reminds us that “[a] lawyer shall not practice law in a jurisdiction in violation
of the regulation of the legal profession in that jurisdiction, or assist another in doing so.”1%
Beyond licensure and legal acumen, being an excellent lawyer also requires judgment, empathy,
interpersonal and client relation skills, creativity, and contextual reasoning. ANI systems are not
currently capable of demonstrating any of these qualities or characteristics. So, right now, we
know that we will never be completely supplanted by the robots, but that’s not the end of the

104 And as GenAl becomes more useful, the natural next question is whether, unlike Asimov’s Three Rules of
Robotics, we will be supplanted by computers. Cf. note 10, supra.

105 See Weiss, supra note 6.

106 See, e.g., Admission Requirements, STATE BAR OF NEV., https://nvbar.org/licensing-
compliance/admissions/admission-
requirements/#:~:text=Not%20be%20an%20abuser%200f,on%20the%20state%20bar%20examination (listing
requirements related to human characteristics, such as having received a J.D. degree from an ABA-accredited law
school and being of good moral character).

107 As we were drafting this article, the Supreme Court of Texas was soliciting public comment for a new rule
permitting the limited-practice licensing of paralegals to assist with access to justice service of certain low-income
clients. See Preliminary Approval of Rules Governing Licensed Legal Paraprofessionals and Licensed Court-
Access Assistants, Misc. Docket 24-9050, (Tex. Aug. 6, 2024),
https://www.txcourts.gov/media/1458990/249050.pdf.

108 ABA MODEL RULE OF PRO. CONDUCT r. 5.5. Utah has already done something similar. See Utah Justices Give
OK to ‘Regulatory Sandbox,” AM. LAW. ONLINE (Aug. 14, 2020). And Minnesota has created an Al Standing
Committee, headed by Damien Riehl, that will—among other things—find a way to help self-represented people
navigate the legal system and may draft an opinion letter that “stating that those assisting self-represented litigants
in the sandbox would not be charged with the unauthorized practice of law.” Rhys Dipshan, Minnesota State Bar
Takes Big Step Toward Launching Gen Al Regulatory Sandbox, LAw.com (Aug. 19, 2024, 1:10 PM),
https://www.law.com/legaltechnews/2024/08/19/minnesota-state-bar-takes-big-step-towards-launching-gen-ai-
regulatory-sandbox/ (“If fully implemented, the sandbox would leverage generative Al—specifically the large
language models (LLMs) powering the technology—to help self-represented litigants interacting with the judicial
system at certain points, from housing to immigration.”).
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matter. GenAl can certainly supplement a lawyer’s work. It already is doing so,'® and it has
done so for a while.!°

Whether the use of a self-service GenAl tool equates to the practice of law, though, is
trickier than one would think. In deciding whether Upsolve—a nonprofit funded in part by the
Legal Services Corporation that helps people file no-asset chapter 7 bankruptcy petitions and that
compiles educational articles on basic bankruptcy law!''—is engaged in the practice of law,
courts have split on the answer.12 Upsolve walks the user through whether he or she may file a
chapter 7 case “using a free online tool to generate . . . bankruptcy forms and clear . . . debt.”*?
Upsolve’s process has several steps, but here are the first four:

1. Step 1: Complete the Free Screener (2 mins)
Take our screener to determine if you qualify for our free
tool to generate your forms. If we can’t help, you can get a
free evaluation from a private attorney or may qualify for
legal aid assistance in your area.

2. Step 2: Join the Upsolve Community (optional)
Meet Upsolve users from your state and across the country
by joining the Upsolve User Group on Facebook. You can
learn more about the experience of filing on your own from
actual Upsolve users who are actively going through the
process right now. You can also speak with users who have
already received their discharge to learn more about why
they filed and how the process was for them.

3. Step 3: Complete a Questionnaire and Upload
Documents (90 mins)
Answer questions about what you make, spend, own, and
owe. Upsolve pulls your credit report for you to save you
time. This information populates your bankruptcy forms. If
you were employed, you’ll also upload your last 60 days of
paystubs. You can update your information any time before
filing.

109 When you do a Westlaw or LEXIS search, or use Grammarly, or even pay attention to the blue-underscored
parts of a Microsoft Word document, you’re using Al.

110 For those of you who think of Shepardizing as a verb but do not remember the actual, hard-copy Shepard’s books
that both of us had to use in order to see if a case had been overruled, we can’t wait to see what you’d have thought
of the dreaded “pocket parts.” See Pocket part, WIKIPEDIA, https://en.wikipedia.org/wiki/Pocket_part.; And if you
think that a pocket part was bad, because it meant one more thing to look through, wait until you hear Rapoport talk
about the original Lexis terminal and the “Chicklet keys.” TilTul, Lexis Nexis UBIQ Terminal, Mead Data, US CA
1980 - Computer History, YOUTUBE, (Feb. 11, 2014), https://www.youtube.com/watch?v=wGpP6n2XHCg.

111 See UPSOLVE, https://upsolve.org/ (last visited Mar. 30, 2025).

112 See Upsolve, Inc. v. James, 604 F. Supp. 3d 97 (S.D.N.Y. 2022) (awarding Upsolve a preliminary injunction
against enforcement of overbroad New York State UPL law); cf. In re Peterson, No. 19-24045, 2022 WL 1800949
(Bankr. D. Md. June 1, 2022) (56-page opinion finding that some of Upsolve’s software constituted the practice of
law).

13 How Upsolve’s Free Chapter 7 Bankruptcy Filing Tool Works, UPSOLVE, https://upsolve.org/how-we-
work/#how-upsolve-works (last visited Mar. 30, 2025).
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If you were required to file tax returns from the past two
years, upload them to your account. If you did not file
returns due to receiving Social Security or not having
earned income, you can skip this step.
4. Step 4: Take the Online Credit Counseling Course (60
mins) ... 114
The fight over whether Upsolve is practicing law has to do with how the website applies
such concepts as bankruptcy exemption law to a consumer debtor’s situation,'*® given that most
of the definitions of the “practice of law” have to do with applying legal principles to a client’s
particular circumstances.!® Upsolve provides a state-by-state listing of exemptions, and its
software uses that information to help fill out the chapter 7 forms. Exemption law is nuanced,
though, so there are some courts (and bankruptcy practitioners) who are nervous about giving a
type of TurboTax® treatment to people who otherwise might seek out an attorney’s help. The
problem in getting attorneys to do the work, though, is that potential chapter 7 debtors have to
pay their attorney’s fees up front to avoid having their pre-petition obligation to pay for post-
petition work get discharged in the bankruptcy case.!'” Even way back in 2010, Professor Bob

114 How Upsolve s Free Chapter 7 Bankruptcy Tool Works, UPSOLVE, https://upsolve.org/how-we-work/#how-
upsolve-works (boldface omitted) (last visited Mar. 30, 2025). See also What are our limits, UPSOLVE,
https://upsolve.org/learn/our-limits/ (last updated Oct. 30, 2024) (explaining that Upsolve is only for the simplest
bankruptcy cases—those in which the potential debtor makes below the median income, doesn’t own a home, and
doesn’t have a personal injury case ).

115 See What are bankruptcy exemptions?, UPSOLVE, https://upsolve.org/learn/chapter-7-bankruptcy-exemptions/
(last updated Mar. 13, 2025).

116 Many definitions of the practice of law are so circular as to be useless. See, e.g., State Bar of Ariz. v. Ariz. Land
& Title Trust Co., 90 Ariz. 76, 87, 366 P.2d 1, 8-9 (1961) (“In the light of the historical development of the
lawyer’s functions, it is impossible to lay down an exhaustive definition of ‘the practice of law’ by attempting to
enumerate every conceivable act performed by lawyers in the normal course of their work. We believe it sufficient
to state that those acts, whether performed in court or in the law office, which lawyers customarily have carried on
from day to day through the centuries must constitute ‘the practice of law’.”) (citation omitted); Fla. Bar v.
Brumbaugh, 355 So.2d 1186, 1191-92 (Fla. 1978) (per curiam) (“We agree that ‘any attempt to formulate a lasting,
all encompassing definition of “practice of law” is doomed to failure “for the reason that under our system of
jurisprudence such practice must necessarily change with the everchanging business and social order.”””) (citation
omitted); Birbrower, Montalbano, Condon & Frank, P.C. v. Superior Court of Santa Clara County, 17 Cal.4th 119,
128,949 P2d 1, 5 (Cal. 1998) (“The primary inquiry is whether the unlicensed lawyer engaged in sufficient
activities in the state, or created a continuing relationship with the California client that included legal duties and
obligations.”). We prefer the definition, scant though it is, in In re Discipline of Lerner, 124 Nev. 1232, (Nev.
2008) (“Our prior precedent and authority from other jurisdictions support the conclusion that what constitutes the
practice of law must be determined on a case-by-case basis, bearing in mind the overarching principle that the
practice of law is involved when the activity requires the exercise of judgment in applying general legal knowledge
to a client’s specific problem.”). That overarching principle—the application of judgment in applying legal
knowledge to a specific set of facts—covers the range of what we usually consider to be the practice of law.

17 For a nice description of the problem of chapter 7 attorney fees in bankruptcy, see Terrence L. Michael, There’s
a Storm A Brewin’: The Ethics and Realities of Paying Debtors’ Counsel in Consumer Chapter 7 Bankruptcy
Cases and the Need for Reform, 94 AMm. BANKR. L.J. 387 (2020). Judge Michael knows whereof he speaks. As he
explains, “When an individual debtor seeks protection under the United States Bankruptcy Code, she has three
choices: 1. Do it yourself (often referred to as proceeding pro se); 2. Enlist the aid of a petition preparer to prepare
the necessary documents, after which the debtor is on her own; or 3. Hire an attorney.”). Id. at 388-89. The theory
behind a program like Upsolve is that a carefully structured computer program might well be more accurate than
the first two options that Judge Michael describes, and—depending on the quality of the lawyer—might be more
accurate than the third option as well.
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Lawless found that one out of every nine debtors filed for bankruptcy protection without using a
lawyer.''8 Personally, we think that having a well-programmed Al to sort through exemption
planning—though not as good as using a great consumer bankruptcy lawyer—is better than
winging it by filing a petition after watching videos or hiring a disreputable bankruptcy petition
preparer.!®

Exemption planning is a tough case for the practice of law because judgment is
required—a point that our consumer debtor attorney friends have pointed out time and time
again. But what about those activities that don’t hinge on nuance? Here, Lola v. Skadden, Arps,
Slate, Meagher & Flom LLP'% might be instructive. In this case, contract attorney Lola argued
that the work that he was performing (applying certain rules to classify documents) wasn’t
practicing law and thus he was entitled to overtime pay under the Fair Labor Standards Act. The
Second Circuit held, essentially, that, if a machine could do “it,” and the “it” required no legal
judgment, then “it” wasn’t the practice of law. The court remanded Lola’s case to apply that
rule.*?* As Professors Simon, Lindsay, Sosa, and Comparato have pointed out:

Under the logic of Lola, tasks that may be completed by
machines do not constitute the “practice of law.” The crux of this
analysis requires one to consider where a line may be drawn between
machine and human. This exercise is not much different than the

118 See Bob Lawless, One of Every Nine Bankruptcy Cases Is Filed Without a Lawyer, CREDIT SLIPS (Sept. 8,
2010), https://www.creditslips.org/creditslips/2010/09/one-of-every-nine-bankruptcy-cases-is-filed-without-a-
lawyer.html#:~:text=The%20figure%20was%2011.3%25%200r,significant%20(p%20%3D%200.167); Pamela
Foohey, The Periphery of Bankruptcy Law: The Importance of Non-Bankruptcy Issues in Consumer Bankruptcy,
98 AM. BANKR. L.J. 527, 528-29 (2024). In 2023, in the Central District of California, about 9.3% of all
bankruptcies were pro se petitions. Case Statistics, U.S. BANKRUPTCY COURT, CENTRAL DISTRICT OF CALIFORNIA,
https://ecf.cach.uscourts.gov/ecfstatsdash/ecfstatsdash-new.html (last visited Mar. 30, 2025). We haven’t seen a
more recent study, but given the number of YouTube videos that discuss how to file for bankruptcy in that district,
our guess is that the “one out of nine” number has increased.

119 Jurisdictions such as the Central District of California’s Bankruptcy Court have come up with useful self-help
educational material, see Pro Bono Opportunities, U.S. CENTRAL DISTRICT OF CALIFORNIA’S BANKRUPTCY COURT,
https://www.cacb.uscourts.gov/pro-bono-
opportunities#:~:text=The%20self%2Dhelp%20desk%20provides,chapter%207%20self%2Dhelp%20clinic (last
visited Mar. 30, 2025), which is also far better than mucking around with many of the YouTube videos out there.
After all, you wouldn’t see either of us watching a “do your own appendectomy” video with a scalpel in our hands.
As for disreputable bankruptcy petition preparers, the Office of the United States Trustee recently sought and was
awarded a permanent injunction, and a $105,000 judgment, against a particular bankruptcy petition preparer. See
Press Release, U.S. Trustee Program Obtains $105,000 Judgment and Permanent Injunction Against Bankruptcy
Petition Preparers After Debtor Loses Home to Foreclosure, JUSTICE.GOV (Aug. 13, 2024),
https://www.justice.gov/opa/pr/us-trustee-program-obtains-105000-judgment-and-permanent-injunction-against-
bankruptcy.

120 620 F. App’x 37 (2d Cir. 2015).

121 L ola [v. Skadden, Arps, Slate, Meagher & Flom LLP, 620 F. App’x 37 (2d Cir. 2015)] has—entirely by
accident—become responsible for a watershed moment that will allow for technological disruption in the legal field:
a declaration by the Second Circuit of Appeals that, under the FLSA [Fair Labor Standards Act], “an individual who
... undertakes tasks that could otherwise be performed entirely by a machine cannot be said to engage in the practice
of law” and a recognition by the Second Circuit that the lawyer’s task of document review may well fall under that
category. In doing so, the Lola court became the first to consider whether machine-led tasks must be carved out of
the “practice of law.” Michael Simon, Alvin F. Lindsay, Loly Sosa & Paige Comparato, Lola v. Skadden and the
Automation of the Legal Profession, 20 YALE J. L. & TECH. 234, 237-38 (2018) [hereinafter Lola] (footnote
omitted).
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one conducted by Alan Turing almost seven decades ago, when he
posed the question of whether machines could think and developed
the now-famous “Turing Test.”

... [The] test measures the ability of a machine to “think”
based on the interrogator’s ability to differentiate between responses
given by the computer or person. Arguably, the Turing Test has still
never been passed, but it is inevitably a matter of time before that
changes.'?

These four professors have concluded that “the future for those performing low-level legal tasks
is likely to be short-lived.”'?® We agree, and we think that prudent lawyers will find a way to
save themselves time by adding the use of GenAl when GenAl can do a better job than we
humans can do.

122 |d. at 250-51 (footnotes omitted); Charlie Giattino, Eduard Mathiew, Veronika Samborska & Max Roser, Our
World in Data: Artificial Intelligence, OUR WORLD IN DATA (2023), https://ourworldindata.org/artificial-
intelligence (describing how machines outpace humans in some areas: “Just 10 years ago, no machine could
reliably provide language or image recognition at a human level. However, Al systems have become much more
capable and are now beating humans in these domains, at least in some tests.”). The Turing Test in the context of
Al differs in part from the other, now-classic study performed by two Rice University students, though the result is
the same. See Tanya Barrientos, This One Takes the Cake: On-Line Twinkie Test, WASH. PosT (Dec. 6, 1995),
https://www.washingtonpost.com/archive/lifestyle/1995/12/07/this-one-takes-the-cake-on-line-twinkie-
test/8924747b-01e0-4628-bab3-a60f8df760b4/ (“Probably the most ambitious experiment that [Rice students
Todd] Stadler and [Chris] Gouge attempted was the Turing Test. Turing is the procedure used to determine
artificial intelligence in computers. In other words, the Rice students tested the intelligence of a Twinkie....Their
conclusion: ‘Twinkies are not sentient in any way we can understand.’”).

123 ] ola, supra note 121, at 286. But see Study Finds ChatGPT'’s Latest Bot Behaves Like Humans, Only Better,
STANFORD SCHOOL HUMANITIES & SCIENCES (Feb. 22, 2024), https://humsci.stanford.edu/feature/study-finds-
chatgpts-latest-bot-behaves-humans-only-
better#:~:text=In%20the%20study%2C%20ChatGPT’s%20version,and%20motherboards%2C%20above%20versi
0n%203 (ChatGPT 4 passed the Turing Test—but barely).
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C. What good can come of using GenAl in our work?

Why are we endorsing GenAl for lawyers when so many others fear it or disdain it?*%*
For one thing, computers are just better at certain tasks than we are.*?® They don’t get bored or
distracted or hungry,'?® and on certain types of tasks, they’re more consistently accurate than we
are. Take, for instance, the LawGeex study:

124 For a sampling of court orders that limit the use of Al, see, e.g., In re: Use of Artificial Intelligence, United
States District Court, Western District of North Carolina, Case No. 3:24-mc-104 (June 18, 2024) (requiring
certification, in part that “[n]o artificial intelligence was employed in doing the research for the preparation of this
document, with the exception of such artificial intelligence embedded in the standard on-line legal research sources
Westlaw, Lexis, FastCase, and Bloomberg....”); Standing Order Governing Civil Cases, United States District
Court, Southern District of Ohio (Dec. 18, 2023) (“No attorney for a party, or a pro se party, may use Artificial
Intelligence (‘Al’) in the preparation of any filing submitted to the Court. Parties and their counsel who violate this
Al ban may face sanctions including, inter alia, striking the pleading from the record, the imposition of economic
sanctions or contempt, and dismissal of the lawsuit. The Court does not intend this Al ban to apply to information
gathered from legal search engines, such as Westlaw or LexisNexis, or Internet search engines, such as Google or
Bing. All parties and their counsel have a duty to immediately inform the Court if they discover the use of Al in
any document filed in their case.”); Court’s Standing Order on the Use of Generative Al, United States District
Court, Northern District of Ohio,
https://www.ohnd.uscourts.gov/sites/ohnd/files/Boyko.StandingOrder.GenerativeAl.pdf (last visited Mar. 30,
2025) (“Pursuant to the Court’s inherent authority and the authority of Rule 11 of the Federal Rules of Civil
Procedure, no attorney for a party, or a pro se party, may use Artificial Intelligence (“Al”) in the preparation of any
filing submitted to the Court. Parties and their counsel who violate this Al ban may face sanctions including, inter
alia, striking the pleading from the record, the imposition of economic sanctions or contempt, and dismissal of the
lawsuit. The Court does not intend this Al ban to apply to information gathered from legal search engines, such as
Westlaw or LexisNexis, or Internet search engines, such as Google or Bing. All parties and their counsel have a
duty to immediately inform the Court if they discover the use of Al in any document filed in their case.”).
125 Including, for certain types of documents, rough drafts. Our friend J. Scott Bovitz disagrees, because he believes
that the first draft of the main arguments on a pleading or the points in a contract are the most important and require
the most thought.
126 Cf. Top GUN: MAVERICK (Paramount Pictures 2022) (“These planes you’ve been testing, Captain, one day,
sooner or later, they won’t need pilots at all. Pilots that need to sleep, eat, .... Pilots that disobey orders. All you did
was buy some time for those men out there. The future is coming, and you’re not in it.”),
https://www.imdb.com/title/tt1745960/quotes/?ref =ttco_ql_dyk_3; but cf. id. (“Rear Admiral: The end is
inevitable, Maverick. Your kind is headed for extinction . . . Maverick: Maybe so, sir. But not today.”). Professors
John McGinnis & Russell Pearce made the same point that the movie Top Gun: Maverick made (but without the
aid of Tom Cruise and Ed Harris):

The disruption has already begun. In discovery, for instance, computationally

based services are already replacing the task of document review that lawyers

have performed in the past. But computational services are on the cusp of

substituting for other legal tasks—from the generation of legal documents to

predicting outcomes in litigation. And when machine intelligence becomes as

good as lawyers in developing some service or some factor of production that

contributes to a service, it does not stop improving. Intelligent machines will

become better and better, both in terms of performance and cost. And unlike

humans, they can work ceaselessly around the clock, without sleep or caffeine.

Such continuous technological acceleration in computational power is the

difference between previous technological improvements in legal services and

those driven by machine intelligence. This difference makes it the single most

important phenomenon with which the legal profession will need to grapple in

the coming decades.



2025] FIGHTING THE HYPOTHETICAL: 75
WHY LAW FIRMS SHOULD RETHINK THE BILLABLE HOUR IN THE GENERATIVE Al ERA

LawGeex, an Israel-based contract analytics company, recently
published a study that dramatically demonstrated how its product
was more accurate than lawyers at performing contract-assessment
work on a sample set of non-disclosure agreements (“NDAs”), with
an average accuracy of 94% versus an average accuracy rate of 85%
for the lawyers. Even more impressive was how much faster the
LawGeex system was than the lawyers; while lawyers took an
average of ninety-two minutes to review five NDAs, the Al system
needed only twenty-six seconds.?’

To recap, that’s considerably more accuracy in significantly less time. Of course, we
know that, for tasks that require real judgment, GenAl just doesn’t measure up, because it’s
simply a multi-vector predictive model. But how many tasks in a lawyer’s day really require
judgment?128

John O. McGinnis & Russell G. Pearce, The Great Disruption: How Machine Intelligence Will Transform the Role
of Lawyers in the Delivery of Legal Services, 82 FORDHAM L. REv. 3041, 3041-42 (2014).
127 Michael Simon, Alvin F. Lindsay, Loly Sosa & Paige Comparato, Lola v. Skadden and the Automation of the
Legal Profession, 20 YALE J.L. & TECH. 234, 282 (2018) (footnotes omitted). See also @JgaltTweets, X, (Sept. 17,
2024), https://x.com/JgaltTweets/status/1836093456831402481:

When will an Al achieve a 98th percentile score or higher in a Mensa admission

test?

Sept. 2020: 2042 (22 years away)

Sept. 2021: 2031 (10 years away)

Sept. 2022: 2028 (6 years away)

Sept. 2023: 2026 (3 years away)

Resolved September 12, 2024
128 No offense, you lawyers out there. But we were (are!) practicing lawyers, too, and we’ve spent time each day
performing non-judgment-y tasks, such as trading phone calls and leaving messages, as well as those more
interesting tasks that put our lawyer-brains to good use. According to The Bar Examiner,

Gen Al has serious potential to further disrupt the legal profession. One

Goldman Sachs|[ ] analysis determined that about 44% of legal services could be

subject to automation by GenAl systems while the remaining amount can be

supplemented by GenAl. This figure is only second to the figure for office and

administrative support (46% of this work may be replaced by Al) and

significantly higher than the figure for all industries (25%).
Samuel Chang, How Generative Artificial Intelligence Made “Hallucinate” Cambridge Dictionary’s 2023 Word of
the Year (Or How You Will Begin to Question Whether This Article Was Al-Generated, THE BAR EXAMINER 2
(Spring 2024), https://thebarexaminer.ncbex.org/article/spring-2024/generative-artificial-intelligence-made-
hallucinate-cambridge-dictionarys/ (footnote omitted); see id. (“In addition, out of all the industries that may be
100% complementary with GenAl (e.g., computer/mathematical work, educational instruction, business/financial
operations), only legal services had a component of its tasks that could be replaced rather than simply
complemented by GenAl systems.”). See also Sarah Martinson, 4 Look at Cooley’s Generative AI Chatbot for
Startups, LAw360 (Aug. 12, 2024), https://www.law360.com/pulse/legal-tech/articles/1866965?n1_pk=0e1f2aa4-
3fba-4ab3-a8da-7dd0f33e9e02&utm_source=newsletter&utm_medium=email&utm_campaign=pulse/legal-
tech&utm_content=2024-08-12&read main=1&nlsidx=0&nlaidx=1 (“Any startup can ask Cooley GObot
business-related questions, and the chatbot will direct it to resources from Cooley and Cooley GO’s websites, he
said. The chatbot is free to use and users don’t need to make an account to access it.””); Currell & Henderson, supra
note 65, at 24 (discussing how the processes for due diligence review and various approvals for mergers can be
automated). But see id. at 23 (“Amara’s Law: We tend to overestimate the effect of a technology in the short run
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When GenAl frees up a lawyer’s time, the lawyer has the ability to reallocate time to
more creative work—moving away from rote work to more bespoke work.'?® Setting aside for
the moment the hit to your billable time,3° would you rather go back to the good old days when
moving a paragraph in a document required an eagle-eyed associate or paralegal to go back
through and change all of the references manually, or are you happier having Microsoft Word
automatically renumber paragraph references? Wouldn’t you rather think up new deals or new
legal arguments than redline by hand? After all, we don’t redline by hand now. We don’t even
renumber footnote calls in law review articles manually. Instead, we get to spend more time
thinking and less time performing mindless (and mind-numbing) tasks. As Karim Guirguis of the
American Bankruptcy Institute once said at a conference, “lawyers used to do both robot law and
lawyering, and now they don’t have to do robot law.”3! Best of all, every time that a first-
mover®? lawyer can develop a simple program to handle some of that “robot” law, that lawyer
will get a nice slice of market share, at least until others catch up.!3?

and underestimate the effect in the long run.”).

Still, lawyers should be deciding which tasks to delegate to GenAl, and those types of decisions should be
nuanced. Maybe a firm will delegate the first cut of certain tasks to GenAl, or it will pick and choose among a class
of tasks and delegate some of those tasks, but not all of them, to GenAl.

129 When Randy Gordon read an earlier version of this draft, he disagreed with us:
I’m not sold on the idea that most lawyers will transition from humdrum work to
bespoke work with the time that’s freed up. I think lots of lawyers will have
nothing to do.

I do think that bespoke work will concentrate in a very small number of firms,

said concentration limited only by conflicts rules. So the question becomes, are

we talking AMLAW 200? 100? 40? 20?
Email from Randy Gordon to Nancy Rapoport (Aug. 19, 2024) (on file with authors).
130 And, yes, we realize that saving time will adversely affect billable hours.

JPMorgan Chase announced the creation of internal Al software that it calls

“COIN,” short for “Contract Intelligence,” to review commercial loan

agreements. The COO of JPMorgan touted the new technology in the company’s

letter to investors, crowing that COIN had extracted 150 relevant attributes from

12,000 annual commercial credit agreements in seconds, a process that would

have taken human beings as many as 360,000 hours. Even mainstream media

soon recognized this new development as bad news for lawyers who would lose

billable hours to COIN.
Lola, supra note 1211, at 298-99 (footnotes omitted).
131 Well, he said something very much like that the first time that ABI organized a panel on Al. Sorry, law review
editors, but you’ll just have to take our word for this statement. One of us was there when he said it, but there’s no
audio recording of it. Randy Gordon, in reviewing an earlier version of this article, raised a separate issue: “I
remember my Dad paying several hundred dollars for a calculator in the early 1970s that didn’t do more than the
app that came with my iPhone. My question thus becomes whether the sort of price drops that Al may occasion
will benefit anyone other than consumers (and, as you indicate, first-movers).” Email from Randy Gordon to Nancy
Rapoport (Aug. 19, 2024) (on file with authors). See also First Mover Advantage, CORP. FIN. INST.,
https://corporatefinanceinstitute.com/resources/management/first-mover-advantage/ (last visited Mar. 30, 2025);
What is First Mover Advantage? Definition, Pros and Cons, Examples, PEAK FRAMEWORKS,
https://www.peakframeworks.com/post/first-mover-advantage (last visited Mar. 30, 2025).
132 As opposed, of course, to the real first-movers—the ones who invented GenAl.
133 See, e.g., Currell & Henderson, supra note 59, at 24 (“[T]he management of cases, the design and application of
basic legal documents, legal research and briefing, and other simple lawyer tasks are all now emerging as products
rather than services. That is, what used to be done hourly with an uncertain price tag is increasingly offered as a
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Industry commentator Richard Susskind has made the distinction between the
development of some off-the-shelf standardized services and the specialized bespoke services.'**
As Bankruptcy Judge Michelle M. Harner has observed:

Susskind foresees an “evolution of legal services” in which bespoke
legal services—that is, “traditional, hand-crafted, one-to-one
consultative professional service”—become less prominent as legal
services evolve along a spectrum that includes standardized,
systematized, and packaged legal products. At the end of the
spectrum are commoditized legal products, which Susskind defines
as “an [information technology]-based offering that is
undifferentiated in the marketplace.” He asserts that legal services
are being pulled along this spectrum toward commoditization by
market forces and information technology advances and away from
bespoke legal services.

Susskind sees significant opportunity for lawyers in this changed
environment, but not in the traditional sense. He believes that
innovative lawyers can profit by systematizing and packaging legal
services, particularly online legal services:

[I]f a chargeable online legal service is developed and is of such
value and use to clients that they are prepared to pay serious fees for
its use and there are no competitor products, then once the initial
investment in the system has been made, all later sales yield funds
that are unrelated to the expenditure of time and effort by lawyers.

He acknowledges, however, that the profit opportunity could be
lost if the product becomes commoditized.**®

product with a fixed price tag. This is possible in part because the application of technology reduces variability in
the cost of production, and in part because specialist firms can better estimate and manage their per-product costs,
allowing them to price with more certainty up front. These services are still mostly bundled into the law firm
platform—but now it remains to be seen if they stay bundled.”).

134 We also predicted this development, even though our body of work is nowhere near as impressive as Susskind’s
is. See Symposium, Nancy B. Rapoport & Joseph R. Tiano, Jr., Legal Analytics, Social Science, and Legal Fees:
Reimagining “Legal Spend” Decisions in an Evolving Industry, 35 GA. ST. U. L. REV. 1269, 1290-91 (2019)
(“Anyone involved in the legal industry can attest that technology is heavily influencing the practice of law today.
The tidal wave of innovation keeps gaining momentum. The emergence of legal analytics is transforming the next
generation of legal services into an era marked by mass customization for certain types of practices and a mix of
quantitative (billable hours) and qualitative (value of those services) for other types of practices. Even though the
legal industry has failed to keep pace when it comes to leveraging data analytics, the technological stage is surely set
for legal professionals to play catch-up.”).

135 Harner, supra note 27, at 403-04 (footnotes omitted). See also William D. Henderson, From BigLaw to
LeanLaw, 38 INT’L REV. L. & ECON. 5, 14-15 (2014) (discussing how the artisan model of lawyering is declining in
favor of the kind of systemized model identified by Richard Susskind) [hereinafter Henderson, LeanLaw]
(footnotes omitted).
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And it’s not just lawyers who can benefit from the speed of GenAl. In Snell v. United
Specialty Ins. Co.,** Judge Kevin Newsom wrote a concurring opinion in which he suggested
that “[t]hose, like me, who believe that “ordinary meaning” is the foundational rule for the
evaluation of legal texts should consider—consider—whether and how Al-powered large
language models like OpenAI’s ChatGPT, Google’s Gemini, and Anthropic’s Claude might—
might—inform the interpretive analysis.”*3’ The opinion itself is written with a great deal of
charm, and Judge Newsom explained how he used GenAl to determine the meaning of the word
“landscaping” used in an insurance contract dispute:

... I spent hours and hours (and hours) laboring over the question
whether Snell’s trampoline-installation project qualified as
“landscaping” as that term is ordinarily understood. And it was
midway along that journey that | had the disconcerting thought that
underlies this separate writing: Is it absurd to think that ChatGPT
might be able to shed some light on what the term “landscaping”
means?13®

After struggling with the meaning of “landscaping,” Judge Newsom asked ChatGPT what
“landscaping” meant, and he received this response to the prompt of “[w]hat is the ordinary
meaning of ‘landscaping’?”**°

“Landscaping” refers to the process of altering the visible features
of an area of land, typically a yard, garden or outdoor space, for
aesthetic or practical purposes. This can include activities such as
planting trees, shrubs, flowers, or grass, as well as installing paths,
fences, water features, and other elements to enhance the appearance
and functionality of the outdoor space.'#

He followed up his original prompt with one that asked if an in-ground trampoline would fall
within the definition of “landscaping” and got a “yes” from ChatGPT.#! He received essentially
the same answers from Google’s own Al program (now called Gemini).*? He then spent several
pages discussing the pros and cons of using LLMs (large language models).**® Finally, he
emphasized that he wasn’t urging judges to grab information from GenAl and adopt it as the be-
all and end-all of data-gathering; rather, his “only proposal—and, again, I think it’s a pretty
modest one—is that we consider whether LLMs might provide additional datapoints to be used
alongside dictionaries, canons, and syntactical context in the assessment of terms’ ordinary
meaning.”4

136 Snell v. United Specialty Ins. Co., 102 F.4th 1208 (11th Cir. 2024).
1871d. at 1.

1%81d. at 3.

139d. at 8.

1401d. at 8.

1411d. at 9.

142 1d. at 9-10.

143 See id. at 11-25.

144 1d. at 25.
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Judges should not suddenly stop crafting their own opinions.**® But we’re positive that
judges would love to have a GenAl program that goes back through the evidence introduced at
trial to develop an opinion’s finding of facts, rather than leafing through a multitude of exhibits,
thinking, “Now where was that testimony?” For judges and lawyers and paralegals, GenAl holds
the promise of having more of our workdays be, well, more fun.

D. What are the risks of GenAl?
1. Ethics violations.

In addition to the garden-variety lack of technological competence required under
Comment 8¢ to ABA Model Rule of Professional Conduct 1.1%*” and Rule 1.3 (diligence!*®),
there are other problems associated with using GenAl, including the risk of revealing client
confidences,'*° filing hallucinatory pleadings,*° potentially practicing law without a license,**
and communicating too deeply with a represented person.>? There’s also the point that if a
lawyer can do something quickly and accurately and doesn’t, that lawyer may have violated the
rule about keeping legal fees reasonable.'®

Much has already been written'® about the intersection of legal ethics with the use of
GenAl. Recently, the American Bar Association has weighed in. Having had time to digest
several states’ thoughts on GenAl, the ABA published Formal Opinion 512 on July 29, 2024. In
this Formal Opinion, the ABA offered such anodyne suggestions as learning how a particular
GenAl product works before using it,'>® checking any GenAl output for errors,'*® using a

145 And we’re not really sure if judges should be taking judicial notice of what a GenAl tool spits out, but we’ll
leave that for our CivPro and Evidence friends to consider. One of our friends who is a judge has pointed out to us
that, in a decade or so, attorneys who have gotten used to working with GenAl will become judges who may well
turn to GenAl more regularly in their own chambers’ work. And many judges are already training on the GenAl
that Lexis and Westlaw offer.

146 See MODEL RULES OF PRO. CONDUCT 1. 1.1 cmt. 8 (AM. BAR Ass’N 1983) (“To maintain the requisite
knowledge and skill, a lawyer should keep abreast of changes in the law and its practice, including the benefits and
risks associated with relevant technology, engage in continuing study and education and comply with all continuing
legal education requirements to which the lawyer is subject.”).

147 Seeid. at r. 1.1.

148 See id. atr. 1.3.

149 See MODEL RULES OF PRO. CONDUCT r. 1.6 (AM. BAR ASS’N 1983).

150 See MODEL RULES OF PRO. CONDUCT 1. 3.1(AM. BAR AsS’N 1983) (“A lawyer shall not bring or defend a
proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not
frivolous, which includes a good faith argument for an extension, modification or reversal of existing law.”); see
also Mata v. Avianca, Inc., 678 F. Supp. 3d 443, 462-465 (S.D.N.Y. 2023).

151 See MODEL RULES OF PRO. CONDUCT 1. 5.5 (AM. BAR Ass’N 1983); see also supra notes 15-20 and
accompanying text.

152 See MODEL RULES OF PRO. CONDUCT r. 4.2 (Am. Bar Ass’N 1983).

153 See MODEL RULES OF PRO. CONDUCT r. 1.5 (AM. BAR Ass’N 1983); see also infra note 154.

%% Including by us. See, e.g., Nancy B. Rapoport & Joseph R. Tiano, Jr., Reimagining “Reasonableness” Under
Section 330(a) in a World of Technology, Data, and Artificial Intelligence, 97 AM. BANKR. L.J. 254 (2023)
[hereinafter Reimagining Reasonableness]; Hon. Cynthia A. Norton & Nancy B. Rapoport, Doubling Down on
Dumb: Lessons from Mata v. Avianca Inc., 42 ABI J. 24 (Aug. 2023); NANCY B. RAPOPORT & JOSEPH R. TIANO, JR.,
A SHORT & HAPPY GUIDE TO THE ETHICS OF USING Al AND OTHER LEGAL TECH (forthcoming 2025).

155 ABA Comm. on Ethics & Pro. Resp., Formal Op. 512, at 2-3 (2024).

156 1d. at 3-4.
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lawyer’s own judgment instead of relying solely on any suggestions generated by GenAlI, ™’
avoiding the risks of impermissible disclosures of confidential information,**® determining when
a lawyer’s use of GenAl should be disclosed to the client,™® avoiding the use of false
representations to the court that were generated by GenAl,*® engaging in appropriate
supervision of any GenAl use,*®! and not inflating a bill based on what it would have cost if
performed manually for work that GenAl did in significantly less time.*®? On a “first do no
harm” analysis, this part of the Opinion is fine.

Where we think the Opinion goes off the rails, though, is this assertion:

The factors set forth in Rule 1.5(a) also apply when evaluating the
reasonableness of charges for GAI tools when the lawyer and client
agree on a flat or contingent fee. For example, if using a GAI tool
enables a lawyer to complete tasks much more quickly than without
the tool, it may be unreasonable under Rule 1.5 for the lawyer to
charge the same flat fee when using the GAI tool as when not using
it. “A fee charged for which little or no work was performed is an
unreasonable fee.”1%

That passage emphasizes the reasonable fee analysis only from a time “input” perspective, as
opposed to a value output perspective (which is really what motivates a client to pay a
lawyer). %4 It also ignores the reality that flat fees already incorporate the recovery of overhead
charges, from keeping the lights on to paying for access to legal research databases. As for the
Opinion’s discussion of GenAl as an expense, the suggestion that law firms never amortize
overhead as part of their fees seems, to us, a bit naive:

[W]hen a lawyer uses a GAI tool embedded in or added to the
lawyer’s word processing software to check grammar in documents
the lawyer drafts, the cost of the tool should be considered to be
overhead. In contrast, when a lawyer uses a third-party provider’s
GAI service to review thousands of voluminous contracts for a

1571d. at 4.

158 |d. at 6-7. See also id. at 7 (because many of today’s self-learning GAI tools are designed so that their output
could lead directly or indirectly to the disclosure of information relating to the representation of a client, a client’s
informed consent is required prior to inputting information relating to the representation into such a GAI tool)
(footnote omitted).

159 1d. at 8-9 (discussing, if GenAl is factored into overhead and is thus bundled into billable rates, are the lawyers
going to have to say, “X% of our billable rates reflect our costs for rent, and Y% reflects our spending on
GenAI™?).

160 1d. at 9-10.

161 1d. at 10-11.

162 |d. at 11-12. See also Reimagining “Reasonableness,” supra note 154, at 308-12 (urging courts to ask lawyers
seeking approval of their professional fees in bankruptcy cases to explain why they didn’t use Al for certain tasks).
163 Formal Opinion 512, ABA ETHICS OPINIONS, at 12 (July 29, 2024) (footnotes omitted).

164 If you have a sneaking suspicion that we’re suggesting that lawyers might develop a list of “book rate” / flat-fee
tasks, in much the same way that our car mechanics charge us for certain types of work (not by time but by
predetermined fee), you’re right.
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particular client and the provider charges the lawyer for using the
tool on a per-use basis, it would ordinarily be reasonable for the
lawyer to bill the client as an expense for the actual out-of-pocket
expense incurred for using that tool .1

The Opinion then goes on to clarify that: “Absent an agreement, the firm may charge the
client no more than the direct cost associated with the tool (if any) plus a reasonable allocation of
expenses directly associated with providing the GAI tool, while providing appropriate
disclosures to the client consistent with Formal Opinion 93-379.71¢ We heard the proverbial
“record scratch” when we read that part of the Opinion. The Opinion recognizes the need for a
“reasonable allocation of expenses” with the use of GenAl, but not when factoring in other types
of overhead. In some respects, the Opinion misapprehends the power of GenAl, dramatically
understating its value to a client in terms of the nature and value of the tasks being automated.
We’d agree that the cost of “word processing software to check grammar” is properly considered
overhead insofar as it automates a task that can be completed by an astute high school
sophomore. Though important, it’s ministerial in nature. By contrast, today’s GenAl is capable
of performing much more sophisticated tasks, like document generation and first-pass discovery,
that would otherwise require some modicum of legal training and acumen. Its value to a client is
far higher than grammar check software. The way that the Opinion lumps them together under a
single “overhead cost” category is “a swing and a miss” in our view. As it is legal in nature, the
“cost” that is fairly passed onto clients is not akin to simple overhead. The value of the output
produced should be viewed somewhere in the middle of a continuum of output from 100% off-
the-shelf software (which is properly an “overhead cost”) and 100% human effort (which would
be billed, these days, at $X per hour). As such, logic dictates that a law firm is justified in
charging more than a pass-through of overhead cost, but not as much as a fourth-year associate.
But ethics issues aren’t the only problems that GenAl poses. There’s also the programmer’s
motto of “garbage in, garbage out”'®’ and the problem of Al “hallucinations.”*6®

2. Bad output.

GenAl technology currently makes statistically based predictions in response to the given
prompt input. It is not actually providing advice as such. It doesn’t really have judgment; its
output is based upon statistically refined probability models applied abstractly after innumerable
prompts for an answer.®® And there are good prompts and bad prompts, the latter producing
inaccurate results. As Bankruptcy Judge Michelle Harner has pointed out,

165 1d. at 13.

166 |d. at 14.

167 See, e.g., Garbage In, Garbage Out, WIKIPEDIA (last updated Feb. 1, 2025),
https://en.wikipedia.org/wiki/Garbage_in,_garbage_out.

168 Cf. Joe Slater, James Humphries & Michael Townsen Hicks, AI’s Bullshitting Obscures Who's to Blame for Its
Mistakes, SCIENTIFIC AMERICAN (July 17, 2024), https://www.scientificamerican.com/article/chatgpt-isnt-
hallucinating-its-bullshitting/.

189 And don’t get us started on the risks of data-poisoning, in which someone messes with an LLM’s data set to
manipulate how that LLM runs. See, e.g., Bart Lenaerts-Bergmans, Data Poisoning: The Exploitation of
Generative Al, CROWDSTRIKE (Mar. 20, 2024), https://www.crowdstrike.com/en-us/cybersecurity-
101/cyberattacks/data-poisoning/. Hat tip to Bill Parker.
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Lawyers do not just dispense rote legal advice. Not every client has
the same legal issues, and even those with similar issues often require
individualized advice. The relevant questions and the smoking gun
documents often are identified only after a lawyer probes and obtains
a feel for the matter. Standard questions and search terms may suffice
in some, but certainly not in all, cases.

A lawyer adds value to a client matter because she thinks like
a lawyer. She possesses those key analytical skills that allow her to
sit down with a client or a set of documents and consider not only the
obvious but also the obscure details that might resolve the issue at
hand. For example, in the transactional context, a lawyer’s key
analytical skills allow her to identify, among other things, arbitrage
opportunities to increase a deal’s value for the client’s benefit....

Admittedly, one perhaps could design a software or similar
online program to ask the client questions and then provide
alternative transaction forms for the client based on its responses.
For some clients and some transactions this may work. But, for
many transactions—which today are global in scope, subject to
numerous and often competing laws, and involve multiple and often
changing parties—that software likely would not be the best or even
most efficient option. Saving a few thousand dollars on legal fees
pales in comparison to the costs of litigation and potential liability
from an ill-structured deal 1™

And when the software, or GenAl app, gets the advice wrong, the clean-up costs triggered by
fixing the problem may eclipse the cost savings of the original “rote” work.*’* Moreover, no
matter how nicely Claude or ChatGPT or other programs phrase their responses to prompts, they
can’t generate the “soft skills” that are also important.’> Even with good responses to good
prompts, GenAl can’t take us all the way to being good counselors. And there’s one other

170 Harner, supra note 27, at 417-18 (footnotes omitted).
171 1d. at 409 (commenting on how technology providing incomplete or misapplied legal information “may actually
increase the need for, and cost of, lawyers on the back end of transactions”); see also id. at 405 (“[T]echnology
certainly has potential in the legal context, but using it as a substitute for trained legal judgment is problematic and
ill-advised.”).
172 A lack of “soft skills” isn’t unique to computer programs. As e-discovery expert Ralph Losey stated:

Al can think better and faster, and ultimately at a far lower cost. But can Al

reassure a client? Can it tell what a client really wants and needs[?] Can Al think

out of the box to come up with new, creative solutions [?] Can Al sense what is

fair? Beyond application of the rules, can it attain the wisdom of justice[?] Does

it know when rules should be bent and how far? Does it know, like any

experienced judge knows, when rules should be broken entirely to attain a just

result? Doubtful.
Lola, supra note 121, at 307-08 (footnotes omitted). We can’t resist pointing out, though, that there are human
lawyers who are awful at these types of skills.
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problem that worries us greatly: creating a wider knowledge/skills gap between senior and junior
lawyers.

3. Less training of junior lawyers.

Although the two of us are a decade apart in age, we both remember learning by osmosis,
by observation, and by doing. One of us sat in warehouses, sifting through documents that might
be responsive to discovery requests,'’® and redlined, and sat at the printer for hours on end, and
marked up form pleadings and contracts. The other one of us remembers conducting M&A
closings in a conference room with tables lined with metal accordion file holders containing
closing documents with manually executed signature pages ready for delivery by fax machine.
We learned how to tell the wheat from the chaff by seeing a lot of chaff. As our skills grew, we
could tell good arguments from bad arguments, good drafting from bad drafting, and good
research from bad research.

The older one of us also remembers when handheld calculators first came out. Her father
made her do her calculations by hand, only allowing her to use the calculator to check her work,
because he wanted to make sure that she understood what she was doing. And that’s our fear:
junior lawyers who draft their documents by relying on GenAl may not be able to tell when
they’ve gotten useless drafts.}’* They may not know when the prompts have given them only part

173 Ask her to recount the story of waiting to enter the Worlds of Wonder warehouse and what she did when she felt
that she’d been kept waiting too long.

174 The same is true of some senior lawyers. See, e.g., Mata v. Avianca, Inc., 678 F. Supp. 3d 443 (S.D.N.Y. 2023);
see also Isaac Asimov, The Feeling of Power, WORLDS OF SCIENCE FICTION (Feb. 1958),
https://iaB03006.us.archive.org/6/items/TheFeelingOfPower/The%20Feeling%200f%20Power.pdf. (Hat tip to
Walter Effross.)
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of the answer—or an entirely wrong answer.'” Skills build on themselves, and if the junior
lawyers don’t have the underlying skills, they’ll have less upon which to build.*"®

175 Judge Michelle Harner had a suggestion for us:
To your point of learning by doing, | wonder if we could develop a training tool
where a memo is generated, law students are asked to issue spot, and then a
prof/lawyer (or perhaps software program) assesses how they did. Just trying to
think of ways to sensitize them to the need to think and always question, even
when a Al generated memo looks pretty and complete! | was talking to my
career clerk about this, and she noted that the skill to quickly spot the relevant
issues and dispose of the rest comes only with experience and is one that we all
continue to hone throughout our careers.

Email from Judge Michelle Harner to authors (Aug. 19, 2024) (on file with authors). When we showed our latest

draft to Judge Harner, she added:
Admittedly, we start this training in law school (think [of a] traditional issue-
spotting exam) but that training is truncated and incomplete. A lawyer is in
many respects a problem solver, and she cannot provide the optimal solution if
she does not know or understand all relevant aspects of the problem. An
interactive training tool to promote issue identification and analysis (and to
supplement—not replace—real-time mentoring) might help develop more
efficient and ethically-compliant use of generative Al.

Email from Judge Michelle Harner to authors (Mar. 21, 2025) (on file with authors).

176 Professor David Wilkins has explained that the amount of “learn by doing” work that we senior lawyers did to

build up our skills will be different for newer lawyers now, but there will still be a need for some baseline skill

development before those new lawyers should turn to GenAl:
If we want well trained, mid-level and senior lawyers, those mid-level and
senior lawyers need to do some amount of junior lawyer work so that they
understand what it is to do in-the-weeds legal research or to craft and write a
well-written brief. But the question is, how much of this type of training is
needed? If the point is just memorization or information recall, machines will
always do it better. Maybe you need to do at least enough to understand what the
information is. But you certainly don’t need to do seven or eight years of it just
to be a competent partner or a senior level lawyer.

Jeff Neal, The legal profession in 2024: Al, HARVARD LAW TODAY (Feb. 14, 2024)

https://hls.harvard.edu/today/harvard-law-expert-explains-how-ai-may-transform-the-legal-profession-in-2024/.

As we pointed out in Reimagining “Reasonableness,” supra note 154,
The process of elimination would then have Al training fall to law firms, but the
training time will be non-billable time, and the firms would have to decide how
much time and effort they want to spend on that training. So we’re back to that
staring contest: law firms could start to put the pressure on law schools by
choosing to interview only those students who have demonstrated some
understanding of Al and its implications. We don’t have the solution yet, but
clearly, as Al takes over certain tasks, and as bankruptcy courts consider the use
of Al in determining the reasonableness of fees under § 330, there will have to
be a sea change in how new lawyers learn the ropes.

Id. at 307-08 (footnote omitted). As usual, Damien Riehl puts it best:
In this new world, what will be the job prospects for junior associates? And if
associates’ job prospects decline, what does that mean for law school
enrollment? Again, who will want to spend $150,000-plus on a legal education
to enter a legal market that doesn’t need first-year associates?

And if associates become rarer: How will junior associates grow into senior
associates? How does one get experience absent the traditional routes to gaining
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On the other hand, many law students and junior associates are better at navigating
technology than are our more senior colleagues, and Al-competent lawyers will, increasingly, be
in high demand.”” They’ll be in demand not just in BigLaw and MidLaw, but in lots of places in
which people’s legal needs are underserved.!’® At the moment, studies show that 50% of middle-
income households have at least one legal problem, but only 20% seek legal assistance, and 26%
do nothing at all. The numbers for underserved small and midsize organizations are estimated to
be similar.}’® As Damien Riehl suggests:

If we’re moving toward “one matter, one lawyer,” perhaps
those junior associates can cut their teeth by hanging out a shingle
and serving clients who might not be able to afford a lawyer in
today’s system. And because LLMs will make them more efficient,
those junior lawyers could serve many more clients.

This approach could expand opportunities for junior lawyers
potentially displaced by a “one matter, one lawyer” system. By
serving more clients, those junior lawyers could gain valuable
experience while simultaneously addressing the justice gap that
exists for many individuals and small businesses. Armed with
LLMs, junior lawyers could efficiently provide cost-effective legal
services to clients who were previously priced out of the market.

By reducing legal costs and increasing efficiency, LLMs
have the potential to improve access to justice for individuals and
organizations. Could this shift level the playing field for those who
were previously unable to afford legal representation?8

experience?
Riehl, supra note 14, at 29; see also Guihot, supra note 58, at 455 (“Are lawyers freer to concentrate on more
important matters, or do they become redundant in the case of junior lawyers, or a slave to the profits created by the
machine in the case of law firm partners?”’). Here’s where paralegals will have an edge over the newest lawyers.
They’ve done enough, and seen enough, to have developed a better wheat-chaff instinct.
177 See, e.g., Sarah Martinson, Paul Weiss Hosts First Summer Associate Hackathon in NYC, LAw360.com (Aug.
5, 2024), https://www.law360.com/pulse/legal-tech/articles/1861581?nl_pk=0e1f2aa4-3fba-4ab3-a8da-
7dd0f33e9e02&utm_source=newsletter&utm_medium=email&utm_campaign=pulse/legal-
tech&utm_content=2024-08-05&read_main=1&nlsidx=0&nlaidx=0.
178 BigLaw versus Midsize Firms, THE COMPLETE GUIDE (Jan. 3, 2025),
https://www.getthecompleteguide.com/blog/biglaw-versus-midsize-firms.
179 Underserved Legal Markets, ORGANIZING4INNOVATION, https://www.organizing4innovation.com/underserved-
legal-markets (last visited Feb. 1, 2025).
180 Riehl, supra note 14, at 29. Those junior lawyers won’t be making the big bucks that they’d hoped to make after
borrowing hundreds of thousands of dollars to get a law degree. Cf. id. (“[W]ho will want to spend $150,000-plus
on a legal education to enter a legal market that doesn’t need first-year associates?”’). And we’re a bit nervous that
the junior lawyers who hang out their own shingles might not have the guidance and perspective of their more
senior colleagues—GenAl can’t provide supervision, even though it might provide feedback.
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There are certainly downsides to an overreliance on GenAl, but we think that clever
lawyers who understand their supervisory responsibilities'8! can catch most mistakes before they
become irrevocable. Now they just have to figure out how to charge for their use of this
technology.

1. WHAT PRICING BEST REFLECTS VALUE TO THE CLIENT?

The one great principle of the English law is to make business for
itself. There is no other principle distinctly, certainly, and
consistently maintained through all its narrow turnings. Viewed by
this light it becomes a coherent scheme and not the monstrous maze
the laity are apt to think it. Let them but once clearly perceive that
its grand principle is to make business for itself at their expense, and
surely they will cease to grumble. 82

— CHARLES DICKENS, BLEAK Housg!83

We believe that the dual catalysts of Al technology and evolving client expectations will
usher in a new era of pricing in the legal industry and a more sophisticated ability to assess
efficiency and value, without creating a Dickensian nightmare of mounting, unnecessary legal
fees.

We already know that billable hours create perverse incentives to slow down and to run
down rabbit holes. We also know that, unless a client is buying a subscription for legal services
(“T’'ll pay you X dollars a month for Y hours of your time”), clients don’t think of their own
needs in terms of how many hours their lawyers spend on their matters. Instead, clients want
their lawyers to solve their problems and to think ahead to avoid future problems. And they want
their lawyers to exercise billing judgment, which we’ve defined this way: “Lawyers demonstrate
billing judgment when the legal services for which they bill: (A) advance a meaningful client
goal while alleviating the client’s burden; (B) are delivered with peak staffing and workflow
efficiency; and (C) describe the work done in a clear invoice delivered in a timely manner.”8*

181 See, e.g., MODEL RULES OF PRO. CONDUCT r. 5.1 (supervision of lawyers) and r. 5.3 (supervision of non-
lawyers).

182 CHARLES DICKENS, BLEAK HOUSE 467 (Wordworth Editions 1993). When we originally read the story in note
174, supra, our first (collective) thought was that the story was a modern version of BLEAK HOUSE.

183 See also Adam Ramirez, “Churn that Bill, Baby!” Rare DLA Piper Email Reveals Culture of Overbilling at Law
Firms, FINDLAW (Mar. 26, 2013),
https://archive.findlaw.com/blog/churn-that-bill-baby-rare-dla-piper-emails-reveal-culture-of-overbilling-at-law-
firms/#:~:text=at%20Law%20Firms-

, Churn%?20that%20Bill%2C%20Baby!',0f%200verbilling%20at%20Law%20Firms&text=An%20affidavit%20ha
s%20surfaced%20in,legal%20bills%20for%20a%20client.

184 Nancy B. Rapoport & Joseph R. Tiano, Jr., Billing Judgment, 96 AM. BANKR. L.J. 311, 315 (2022). Walter
Effross reminds us that many clients might not be able to tell the difference between good billing judgment and bad
billing judgment at all, or at least only in retrospect, and he further reminds us that the same is true of both dentists
and teachers. The relative quality might not show up for decades. See Email from Walter Effross, Law Professor,
Am. Univ., to authors (Nov. 9, 2024) (on file with authors).
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In the client-lawyer relationship, clients call the shots about the objectives of the
representation and lawyers get to choose the tactics.!8> Although neither of us is an economist,
we presume that clients, in choosing to get a lawyer’s help, balance the expected overall cost of
hiring a lawyer against the expected overall benefits that the lawyer’s services add. Why couldn’t
lawyers focus on the value that they add when “advanc[ing] a meaningful client goal while
alleviating the client’s burden” and price at least some of their services that way? That approach
makes more sense than an input-oriented approach. If the value is large enough, the fact that it
took the lawyer less time to provide that value shouldn’t prevent the lawyer from charging a
reasonable fee, even without billing by the hour.18®

A. Calculating value to the client.
How would a lawyer calculate value to the client? That’s the multi-billion-dollar

question. Again, not being economists, we speak in generalities: Assume that a client wants to
buy a piece of property or jettison a pesky lawsuit.'®” The gross benefit to the client of buying

185 For some choices, lawyers must consult about those tactics with their clients. See MODEL RULES OF PRO.
ConDuUCT 1. 1.2. (AM. BAR Ass’N 1983).
186 For an application of value as the standard, see Opinion on Fee Award and Incentive Award, In re Dell
Technologies Inc. Class V Stockholders Litigation, Consol. C.A. No. 2018-0816-JTL (Aug. 21, 2023),
https://law.justia.com/cases/delaware/court-of-chancery/2023/c-a-n0-2018-0816-jtl.html. In that case, the original
percentage award of 28.5% of the common fund (plus an incentive of $50,000 to the plaintiff) would have meant a
fee award of $285 million. See id. at 3-5. As the Court said, “In this case, plaintiff’s counsel brought a real case,
invested over $4 million of real money, and obtained a real and unprecedented result. Rather than requesting an
unprecedented fee award, plaintiff’s counsel asked for 28.5% of the common fund, consistent with Americas
Mining [51 A.3d 1213 (Del. 2012)].”). After considering a variety of factors, the court awarded $266,700,000. Id.
at 83, 90. The opinion is also noteworthy for its use of Yiddish:

Delaware’s experience during the M&A litigation epidemic demonstrated that

entrepreneurial counsel can profit by filing weak cases on an industrial scale,

putting in minimal work, and settling by offering defendants a global release in

return for no-cost or low-cost relief plus an agreement not to oppose an

attorneys’ fee award. That business model worked for everyone directly

involved: Entrepreneurial counsel got paid, defense counsel got paid, and the

defendants got a release. It only harmed absent class members (who got

bupkus), the courts (who had to process the non-litigation litigation), and society

as a whole (because real claims were not litigated, and transactional standards

deteriorated when the cases always settled anyway).”
Id. at 3-4. Randy Gordon has reminded us that othLeer professions charge by the value provided, rather than by the
hour:

I don’t think we’re all that different from all other service providers. For

instance, physicians don’t charge by the hour, but don’t they get to the same

place by only spending 10 minutes with us and charging a flat fee of $150 for an

office visit? l.e., aren’t the incentives the same (we bill more hours; they see

more patients). At the end of the day, isn’t volume of revenue (minus costs) all

that matters? | see Al drying up revenue without fully offsetting cost savings—

i.e., profits shrink. And if profits shrink, what happens? These guys & gals with

$100 million books stay in the game and then what? The rest of us become

bankers?
Email from Randy Gordon to Nancy Rapoport (Aug. 19, 2024) (on file with authors).
187 Not to be confused with the old joke about economists that ends with the punchline, “Assume a can opener.”
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that piece of property or jettisoning the lawsuit is X. Sure, the person could try to go it alone,
using YouTube videos, advice sites, or even GenAl. The cost of doing that work oneself is Y
(counting the time invested in learning how to do what legal work it is that the person wants to
do and buying any materials to assist in understanding what must be done). The risk of doing the
legal work incorrectly and having to get the mistakes fixed by a lawyer is Z. If the cost of getting
a lawyer to do the work in the first place, along with the expected value of the cost of the lawyer
botching it (without the client being made whole by malpractice insurance!®®), leaves the client
with more money, then it’s worth it for the client to hire the lawyer. If there were a way to
quantify the difference in expected benefit to the client between going it alone and hiring a
lawyer,'8 then the lawyer could seek to capture part of that expected benefit.*® It wouldn’t
matter if the lawyer took months, hours, or nanoseconds to do the work. ** That’s our way of
describing how to capture value, and here’s Damien Riehl’s way:

The efficiency and cost-effectiveness of LLMSs could well nudge the
legal industry away from hourly billing and toward flat fees. How
will firms adapt where an hours-long legal task is reduced to
seconds? Perhaps you can charge a flat fee—similar to what the

See Oleg Komlik, The joke goes like this: A physicist, an engineer and an economist are stranded in the desert...,
ECON. SoCIOLOGY & PoL. EcoN. (Dec. 27, 2014), https://economicsociology.org/2014/12/27/the-joke-goes-like-
this-a-physicist-an-engineer-and-an-economist-are-stranded-in-the-desert/.
18 Many lawyers don’t have malpractice insurance. See, e.g., Hellen Hong & Suma Mathai, Dangerous Myths
About Malpractice Coverage, CAL. LAWYERS ASS’N (Apr. 2024), https://calawyers.org/california-lawyers-
association/dangerous-myths-about-malpractice-insurance-coverage/ (“In 2019, the State Bar of California (State
Bar) reported that 39% of solo attorneys—an estimated 13,000 solo attorneys—and 12% of small firms surveyed
did not have malpractice insurance. In the same year, the American Bar Association’s (ABA) Profile of Legal
Malpractice Claims Report found that these two segments have the most malpractice claims (32% and 30%,
respectively).”) (hyperlinks removed); Scott R. Schaffer & Kyle P. Barrett, Bare Naked Lawyers: Practicing
Without LPL Insurance May Leave Attorneys Overexposed, AON, https://www.attorneys-
advantage.com/Resources/Bare-Naked-Lawyers (last visited Mar. 30, 2025) (“There are no national statistics for
the percentage of uninsured private practitioners, but the piecemeal data available suggests that it is significant. For
example, a 2001 California state bar survey found that 18% of private practitioners were uninsured, and a 2005
Texas survey found that 36% of private practitioners and 63% of solo practitioners were uninsured.”).
189 But see supra note 18787.
190 Hat tip to Jeff Van Niel, who came up with this point over dinner one night.
191 Bill Henderson, The Legal Profession’s ‘Last Mile Problem,” LAW.COM (May 26, 2017),
https://www.billhenderson.com/articles/2017/5/26/the-legal-professions-last-mile-problem.

Another example of the problem involves expert systems, which can deliver

fast, high-quality answers for a large volume of legal questions through an

online kiosk portal. The quality of the legal advice is backed up by partners at

Am Law 200 firms that are building them, often with an initial investment of

1,000+ hours of nonbillable expert time.

Yet, how should these expert systems be priced? Can the client accurately gauge
the volume of the legal work it no longer has to buy by the hour? And what
about the value of getting answers that the client doesn’t get today because it
never calls the lawyers in order to save money—what’s that worth? That’s a
complex risk-management question with potentially large consequences for the
client.
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lawyer would have earned after a few hours—reflecting not the
hours worked but instead the conveyed value.

Value-based pricing models can consider factors like matter
complexity, required expertise, and the clients’ potential outcome.
By focusing on the value delivered, firms can justify higher fees
while maintaining their competitive edge. This shift could also lead
to greater billing transparency and improved client satisfaction:
Clients understand costs upfront, and lawyers have incentive to
increase the efficiencies afforded by LLMs. Combining value-based
pricing with LLM-driven efficiency gains could help law firms
adapt to the changing dynamics of the legal industry while
continuing to provide high-quality services to their clients.'%2

Al’s capacity to streamline legal work is pushing clients to demand pricing models that
reflect the value delivered rather than time spent.'®® Outcome-based fees, fixed fees for
predictable work, subscription-based models, and hybrid models align seamlessly with Al-
powered platforms, because those types of models emphasize outcome, value, and results instead
of inputs.

Clients, particularly those from tech-savvy industries, increasingly expect law firms to
leverage advanced GenAl to deliver enhanced value. Clients expect faster, more accurate
contract review and due diligence processes, as well as the efficient production of standard legal
documents. Analytics now are likewise viewed as table stakes for a law firm’s value proposition
with a growing demand for data-driven insights to inform legal strategies and predict case
outcomes. Process management systems and client portals are favorably viewed by many clients
as value drivers with real-time access to case information and documents through secure online
platforms. GenAl’s speed and efficiency are raising the bar for law firms’ service delivery
timelines. Value now means expedited answers to basic legal questions, potentially through
GenAl-powered tools and real-time matter management updates rather than periodic reports.

We’d be remiss if we didn’t emphasize clients’ desire for more transparent and
predictable costs.*® Clients want to understand exactly what they’re getting for their money,

192 Riehl, supra note 14, at 28.

193 The automotive repair industry has simplified the value proposition for car owners needing repairs by
referencing “The Book.” The Book explains how much time it takes to repair an alternator (or another repair) in
Mercedes Benz E-350 and shows the wholesale price of the part. A car owner can get the E-350 repaired at the
Mercedes Benz dealership and pay a premium based on the dealership’s healthy markup to The Book. Or the car
owner can get the E-350 repaired at his neighborhood’s Eurocar repair shop and pay just a small profit margin
based on The Book. The value decision remains in the discretion of the car owner whether to pay a premium for
dealership service or go with his neighborhood mechanic. With the emergence of legal spend analytics, it has
become easier to “price” a matter in terms of hours needed as the input. With these benchmarks, a client can decide
whether the matter and tasks at hand merit a premium legal service rate exceeding $1,200 per hour or whether $300
per hour is acceptable. Whichever decision is made, the opportunity to fix the price based on a time input
benchmark is now a reality for clients. The same logic and value calculation will apply in respect of whether to
handle tasks with only human input or with a hybrid of technology-enabled human input.

194 The aforementioned value drivers for clients are punctuated by clients’ increasing expectations that law firms
should be at the forefront of technological advancements, with continuous improvement and innovation, just as a
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including which tasks are performed by GenAl versus humans. Clients are demanding accurate
budgets and upfront cost estimates, and law firms now have the ability to deliver on time and on
budget because the standardization of certain tasks performed by GenAl allows for more
accurate cost projections and real-time cost tracking. Finally, there is a growing demand for
comparative data to assess the reasonableness of legal costs across firms, and unsurprisingly,
GenAl tools can help with the gathering of that comparative data, too.

Clients are telling law firms what value means to them. Some firms are listening to client
views, and other law firms seem to be entrenched in the legacy billable-hour model.
Contingency-fee lawyers have already figured out the idea of providing value to the client in
terms of sharing the risk of making a bad bet on a case. If the contingency-fee lawyer picks a
loser of a case, the client pays nothing, except maybe the out-of-pocket expenses, and the lawyer
has worked for free. But if the contingency-fee lawyer finds a gem of a case, then the lawyer and
the client share both the risk of losing and the advantages of winning. Unlike the billable hours
model, where the law firm’s main risk is that the client balks at the bill and asks for a discount,*®®
both the lawyer and the client have some skin in the game. Short of coming up with other types
of percentage fees,'% what’s a lawyer moving away from billable hours to do?

One possible answer is to use those historical time entries to establish a range of what
something “should” cost, building in all of the budgetary hedging (“unless this happens or that
happens”) that the law firm and the client can handle,'®” and then say, “if you end up with a good
result, then we get X percentage of that result'%; if we overshoot the mark, then we’ll take a Y%
haircut on our fees).% Using time entry data to benchmark costs may not be perfect, but using
some solid and verified data will always be better than guessing.

Part of the problem with pricing for value also has to do with the relative risk aversion of
lawyers and their clients. Lawyers, being fiduciaries, want to make sure that they’ve covered all

client’s own business must be. Clients are increasingly seeing GenAl not just as a nice-to-have “trick,” but as a
fundamental component of efficient and effective legal service delivery.
195 Or refuses to pay the bill.
196 Cf. supra note 186.
197 One of us has even testified about the relative predictability of even large chapter 11 bankruptcy cases:
Sometimes [a bankruptcy case is] brand new, and a lawyer can’t say [what the
case will cost]. She’ll say, “It’s entirely novel, we have no idea.” But often, a
lawyer at least might be able to say, “We can’t predict everything that’s going to
go on in this case, but in previous similar cases, the fees and expenses have
ranged from X to Y,” to at least give some sort of a benchmark. And I think it’s
fair to be able to give the court, ultimately the arbiter for reasonableness, some
sense of what certain actions might cost. Likewise, I think it’s fair for
professionals who have made those good faith estimates to be able to adjust
them when the presumptions that they based those estimates on do change. But
do I think budgets and some staffing choices are predictable in the beginning of
even the [largest] chapter 11 case? Yes, | do. The firms who are the key players
in this case should know what similar cases have cost because it’s the same
firms, they’ve done those other cases. They may not be able to predict
everything, but they can give a ballpark figure.
Testimony of Professor Nancy B. Rapoport, Public Meeting on the United States Trustee Program’s Proposed
Guidelines For Attorney Compensation in Larger Chapter 11 Bankruptcy Cases, conducted by Clifford J. White,
I11, Director, Executive Office for United States Trustees. (June 4, 2012, 9:30 a.m.), at 14-15.
198 Or a bonus on top of a flat fee.
199 There will, though, eventually be pressure from large institutional clients, at least, to reduce the X percentage
attributable to a good result and increase the Y percentage penalty for a bad result.
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of their bases in order to protect their clients from risk. By and large, clients want a good result at
a reasonable price, rather than a perfect result at an extraordinarily high price. 2°° But they also
want to minimize the risk that their lawyers missed something important, costing them more
money down the line. There may well be some mixed messaging between clients and lawyers
when it comes to the cost of new engagements.

We’ve been reading, though, about a number of clients who would prefer that their law
firms shared in the pricing risk. In Burford Capital’s 2023 survey of general counsel, several said
that they would prefer a model in which BigLaw firms shared some of the risks of litigation with
clients.?"* Some of the comments from general counsel included:

e “Task for it and want our outside counsel to have as much skin the game as we have.
The billable hour no longer serves us well.””?%?

e “Ihope [law firms offer more risk-sharing solutions] because companies leave
money on the table when not pursuing claims due to cost so it could be mutually
beneficial.”?%

e “[L]aw firms are not typically risk enterprises [and] are not structured as well as
litigation funders to manage risk. There is also resistance from the financing structure
if cases end quickly.”?%4

The beauty of GenAl, of course, is that the cost attributable to armies of junior associates taking
a long time to do certain types of tasks can drop dramatically. That’s a benefit for clients, but
scary as all get-out for law firms.2%®

200 Here’s an example of the difference in risk-tolerance between clients and their lawyers:

For law department leaders, good service does not mean legal acumen but rather

the extent to which a law firm helps to solve business problems, with related

legal issues just one dimension of the challenge. Law firms’ default focus is to

achieve the “best” legal outcomes (i.e., that provide maximum protection against

legal risk), with cost as a secondary concern. For law departments, the goal is

roughly the opposite: maximizing gain at an acceptable, rather than minimal,

level of risk.

The problem is worse than the frequent lack of overlap between these differing

conceptions of “good service.” Often, they operate at cross-purposes. For

example, in contracting, many law firm lawyers assume the ideal contract is

“bulletproof™ (i.e., shielding the client against all possibilities), never mind the

cost or the time necessary to draft such an agreement. Meanwhile, a law

department usually seeks speed (which drives shorter sales cycles) and process

efficiency (which helps minimize spend).
Steve Harmon, Legal Ops Corner: Yes, Outside Counsel Relationships Can Be Win-Win, ACC DOcKET (June 17,
2024), https://docket.acc.com/legal-ops-corner-yes-outside-counsel-relationships-can-be-win-win.
201 Cf, 2023 Litigation Economics, BURFORD CAPITAL (June 20, 2023), https://www.burfordcapital.com/insights-
news-events/insights-research/2023-research-gc-survey-on-legal-finance/.
2021, at 18.
203 1d. at 19.
204 |d
205 Walter Effross has reminded us that there may well be law firms that charge slightly more than their own costs
but less than those firms that focus on the “value to the client” part of the equation, a la Southwest or Jet Blue. See
Email from Walter Effross, Law Professor, Am. Univ., to authors (Nov. 9, 2024) (on file with authors).
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B. The good news, thanks to the Jevons effect.

Let’s get back to the advantages of using GenAl responsibly. GenAl can save the lawyers
time by automating rote tasks, leaving lawyers with more time to do more creative thinking and
counseling. Without the pressure of billable hour metrics (or without some of that pressure, for
firms that still want to have at least some form of billable hour model), lawyers can do more
work—and more interesting work—than they did before. They might even make more money,
due to the Jevons effect. The Jevons paradox (or Jevons effect)—“when technological progress
increases the efficiency with which a resource is used (reducing the amount necessary for any
one use), but the falling cost of use induces increases in demand enough that resource use is
increased, rather than reduced,”?%—might mean that lawyers can fit more work, and more
profitable work, into the same 24 hours a day limit?® that all of us face.?%®

Some firms are already taking advantage of the Jevons effect:

The Silicon Valley-founded firm [Wilson Sonsini] this week began
selling to clients its first fixed-fee product that relies on an Al
model. Wang said a team of more than a dozen people built it over
nine months, in partnership with legal tech startup Dioptra.

The product does one thing. It applies Wilson Sonsini’s human-
created, 100-rule playbook to mark up sales contracts for cloud
services companies. A Wilson Sonsini lawyer reviews the work
before sending it back to the client.

Wilson Sonsini says the Al model is 92% accurate, measured by
correctly matching applicable playbook rules and properly
applying the designated remedies.

The semi-automated red-line process takes far less time than a
human, maintains high quality, and it is priced lower than the cost
of a review done by an in-house counsel or a smaller firm, Wang
said.

The goal for the product, Wang said, is to take work from other
law firms.2%°

206 Jevons Paradox, WIKIPEDIA, https://en.wikipedia.org/wiki/Jevons_paradox, (last edited Mar. 24, 2025).

207 But see, e.g., Kathryn Rubino, Remember: Billing More Than 24 Hours In A Day Is A Pretty Obvious Red Flag,
ABOVETHELAW (Nov. 9, 2022), https://abovethelaw.com/2022/11/reminder-billing-more-than-24-hours-in-a-day-
is-a-pretty-obvious-red-flag/ (lawyer sanctioned for billing several days at more than 24 hours a day). We wish that
this story is a one-off, but other lawyers have also been caught trying to turn time into some new science fiction
plot.

208 Unfortunately for all of us, the Jevons effect is also true when it comes to chores. The better the technology, the
more chores we can do in the same amount of time.

209 Roy Strom, Law Firms’ AI Nightmare Is Fewer Billed Hours and Lower Profits, BLOOMBERG (May 16, 2024),
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What Wilson Sonsini is doing with this product frees up its lawyers’ time to do other
things (including reviewing the work product that gets generated), while undercutting the
competition that is still using junior associates or paralegals to do that same work. And Wilson
Sonsini is certainly not the only firm out there taking advantage of GenAl.?!° Fennemore has
already created its own proprietary product that, as a closed-loop system, takes any
confidentiality risk out of the equation and frees up lawyer time for more higher-order work. As
Prof. Henderson explains, “my broader point is hard to deny: There is a large and ready market
for any law firm than can figure out a way to deliver the same, or better, legal services using a
cost structure that is not pegged to spiraling associate salaries.”?'! In our interviews with various
industry leaders,?'2 we’ve heard predictions that the most talented partners may see their hourly
rates go as high as $10,000 for surgically precise advice, though those types of sky-high rates
will be coupled with flat-rate work for the more commaoditized legal services (those for which
GenAl can do competent first drafts).

IV. MANAGING PARTNERS’ VIEW OF THE FUTURE OF LAW FIRMS IN THE AGE OF
GENERATIVE Al

We know that some people?'® may view our assessment of the law firm economic model
and the prospective effect of GenAl upon it merely as academic musings by former practicing
attorneys. But we’ve never been shy about conducting primary research to prove or disprove our
hypotheses with those on the front line. In this regard, we conducted 30-minute interviews with
law firm and legal industry leaders who hold such roles as chairperson, managing partner,
executive committee member, CEO, and the like. We interviewed seven law firms and
alternative legal services providers, asking such open-ended questions such as:

What strategies are your law firm using to capitalize on Al?

Is there enthusiasm or trepidation throughout the rank regarding Al adoption?
Do your partners feel threatened by Al?

Do you think that the law firm pyramid shape will change form?

https://news.bloomberglaw.com/business-and-practice/law-firms-ai-nightmare-is-fewer-billed-hours-and-lower-
profits.

210 For example, Allen & Overy, which partnered with the Al program Harvey. See David Wakeling, A&O
Announces Exclusive Launch Partnership with Harvey, A&O SHEARMAN (Feb. 15, 2023),
https://www.aoshearman.com/en/news/ao-announces-exclusive-launch-partnership-with-harvey (“Harvey is a
platform that uses natural language processing, machine learning and data analytics to automate and enhance various
aspects of legal work, such as contract analysis, due diligence, litigation and regulatory compliance. Whilst the
output needs careful review by an A&O lawyer, Harvey can help generate insights, recommendations and
predictions based on large volumes of data, enabling lawyers to deliver faster, smarter and more cost-effective
solutions to their clients.”). For a discussion on how automation is not a new phenomenon, see John O. McGinnis &
Russell G. Pearce, The Great Disruption: How Machine Intelligence Will Transform the Role of Lawyers in the
Delivery of Legal Services, 82 FORDHAM L. REV. 3041, 3051 (2014).

211 Henderson, Results, supra note 77, at 7.

212 See infra notes 214-236 and accompanying text.

213 Not those lovely law review editors who offered to publish our article.
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e What is your talent acquisition and retention strategy?

e Are you adjusting your pricing to account for Al usage?

e How do you expect partner compensation and PPP to change in the wake of Al
adoption and usage?

e What about Al keeps you up at night as a law firm leader?

Unsurprisingly, the managing partners had been thinking about GenAl for some time and
had strong views on the topic of GenAl. Much to our delight, they also were forthcoming about
their views. Thematically, the interviews told a story of legal industry leaders grappling with
transformative change while strategizing on how to maintain profitability under the current
billable hour economic model. All legal industry leaders concurred that GenAl will markedly
change the practice of law as well as the business of law firms and other legal service providers.
To them, GenAl clearly will change how legal services will be delivered, priced, and
economically evaluated. But after finding consensus on the inevitability of change, the legal
industry leaders had varying views on the precise nature and timeline of these changes.

Impact on Law Firm Structure and Staffing

The interviews revealed widespread agreement that the traditional pyramid structure of
law firms will evolve, though the industry leaders disagreed about its exact future shape. Most
leaders predicted a reduction in junior associate hiring and a narrowing of the pyramid’s base.
We heard about several alternative models, including a “rocket” model with fewer junior
lawyers,?* a “diamond” shape with the biggest concentration of professionals at the mid-level, a
“house” shape with a broader top and bottom, a “cylinder” for commoditized practices, and a
“starfish” model for elite firms that maintains centralized management with specialized branches.
Several firms report that they are already reducing incoming associate class sizes. There is an
increasing focus on recruiting and retaining mid-level and senior lawyers who can effectively
leverage Al tools, rather than on recruiting large teams of junior associates.

Economic Model and Billing Practices

Although the billable hour model faces pressure, it continues to show remarkable
resilience. Firms are beginning to explore hybrid approaches that combine flat fees for Al-
assisted work, higher hourly rates for high-value judgment-focused work, and value-based
pricing for certain commoditized matters. Some of the leaders predicted that partners at elite
firms may command even higher rates, potentially reaching $3,000-4,000 per hour, to offset the
effects of reduced associate leverage. For all of these leaders, technology expenditures are
becoming a major cost center, with some firms reporting that tech spending now exceeds their
real estate costs. Forward-thinking firms are exploring alternative revenue streams through
technology licensing and consulting services.

Implementing GenAl with Minimal Resistance

214 The “rocket” model looks a bit like the center core of the pyramid model, but the center core is expanded a bit at
the top to accommodate more of the most senior people.
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Law firms are taking varying approaches to Al adoption. Some firms are creating
proprietary platforms, such as Fennemore’s Project Bluewave, while others are partnering with
vendors like Microsoft, Thomson Reuters, Harvey, and Litera. These implementations focus on
both business operations and legal practice applications, with particular emphasis on closed-loop
systems to protect confidentiality. Our interviewees reported that current Al capabilities appear
to be the equivalent of first-year associate work. GenAl applications span document review and
analysis, contract drafting and review, legal research, back-office functions, and client
development. Partners and practitioners have had mixed reactions to GenAl. Though there is
some enthusiasm for GenAl, particularly among younger lawyers, there remains significant
skepticism and resistance, especially regarding the effect of GenAl on the traditional business
model. The interviewees reported widespread concerns about data security and confidentiality.
Client expectations about firms’ use of GenAl vary widely, with tech-savvy clients demanding
Al adoption and others expressing serious security concerns. According to our interviewees,
sophisticated clients increasingly expect GenAl integration in litigation strategy.

All Rise for Gen Als.

There was consensus among our interviewees that significant disruption is coming,
though they disagreed about the timeline. Key challenges that they identified included data
security and confidentiality, ethical considerations such as bias in Al systems and conflicts
issues, change management, pricing structure evolution, and the training and development of
junior lawyers. Many predict that mid-tier and regional firms may face the greatest disruption,
while elite firms are likely to maintain their position through specialized expertise and judgment-
focused work.

The interviewees largely agreed that meaningful change is unlikely to originate from law
firms themselves, due to firms’ current profitability levels. Potential catalysts for disruption
include client pressure, an expansion of in-house legal departments, a growth in alternative legal
service providers, and new market entrants combining legal tech, Big Four consulting, and
traditional legal services. Several leaders noted that the legal industry’s transformation may
come from outside forces rather than internal innovation. The interviews painted a picture of a
legal industry grappling with transformative change while doing its best to maintain profitability
under its current models. Although there is broad agreement that GenAl will affect legal practice
significantly, there is less consensus on the precise nature of these changes. The prevailing view
suggests evolution rather than revolution, with different segments of the legal market likely to
transform at different rates and in different ways. Law firm leaders are actively planning for this
future while maintaining careful control over the pace and nature of change within their
organizations.
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V.  LESSONS LEARNED AND FEARLESS PREDICTIONS

What firms like Wilson Sonsini and A&O Shearman (which partnered with GenAl model
Harvey when the firm was still called Allen & Overy) have done is capture the relative
advantage of being first-movers.?*> The question now is how often large institutional clients will
flock to these first-movers. Several people have predicted that the first-movers, even after an
enormous investment in new technology, will have an edge.?'® Maybe “deal” lawyers will be
able to use GenAl more easily—and price their engagements more easily—than litigators will %’
given that litigation costs can mushroom, based in part on human intransigence. But people who
think that litigators have cornered the market on intransigence and stubborn clients haven’t met
enough deal lawyers yet. That old adage about clients being only able to get two out of the three
attributes of “fast, good, and cheap,” with “good” being a “given,”?!® may no longer apply.

Not only will law firms that use GenAl responsibly have the ability to provide fast, good,
and somewhat cheaper advice to their clients, the part of their overhead attributable to the old
pyramid leverage model will likely decrease:?*®

The larger implication for law firms will be about how they develop
and select partners. The current model of hiring a hundred
associates, filtering them through many years, and then selecting 10
partners from that group may be unsustainable in a world in which
a law firm serves the role of prime contractor and engages in only
more specialized legal analysis. One option would be to rely on the
subcontractors to hire lawyers to serve support functions, and then
choose from that pool. But the skills needed in these two areas are
likely to be vastly different, making this a very unlikely option.
Moreover, if technology is disruptive, the total number of lawyers

215 Henderson, innovation supra note 80, at 413 (“Relative advantage is ‘the degree to which an innovation is
perceived as being better than the idea it supersedes.” The advantage could take the form of economic benefit, an
increase in social status, or both.”) (footnotes omitted).

216 Henderson, LeanLaw, supra note 135, at 14-15.

216 Guihot, supra note 58, at 414-15 (footnotes omitted).

27 See, e.g., Currell & Henderson, supra note 65, at 25-26 (technology might affect transactional work more than it
will litigation).

218 Cf., e.g., Nancy B. Rapoport & Joseph R. Tiano, Jr., Leveraging Legal Analytics and Spend Data as a Law Firm
Self-Governance Tool, 13 J. BUS., ENTREPRENEURSHIP & L. 171, 175-76 (2020) (“Given the speed of law practice
today, where law firms strive to provide the fastest, most thorough service, clients have to choose among

‘fast, good, and cheap,’ and the rule that clients can only get two of those three variables at any given time still
applies. Let’s assume that clients always want ‘good.” Let’s also assume that law firms are afraid to provide less-
than-good work for fear of being accused of malpractice. That leaves a choice between the two remaining
variables—fast and cheap.”) (footnotes omitted).

219 |n reading an earlier draft, Walter Effross suggested that firms may well create a new role in their governance
architecture for the person or people who will determine just which GenAl gets integrated. These new roles will
have to determine whether and when to use off-the-rack GenAl or develop their own proprietary systems and will
have to set the firm’s policies for GenAl use. Just as now, firms have ethics counsel or ethics committees, they’ll
likely have to establish GenAl counsel and GenAl committees. And they’re likely to need many more IT
professionals to handle the numerous calls from professionals who have managed to bollix up a document or who
want to use GenAl in new ways.
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necessary will fall, perhaps dramatically. (This is a big problem for
the current model of legal education, which may produce too many
lawyers, especially those who aspire to do the high-end analysis
work that is likely to remain the domain of traditional lawyers.)

Another option for law firms is to simply be choosier about the
associates they hire. This will not only impact law schools by
reducing the demand for lawyers, but will also put pressure on the
law school curriculum, on the evaluation law schools do of their
students, and perhaps increase the need for specialty licensure.??

There’s a third option: firms may invest more in relatively less expensive paralegals and
invest less in junior lawyers. So the good news for clients may also be bad news for law schools
and for many people who are in, or are thinking of going to, law school.??* The T14?%2 schools
probably don’t have to worry, but for the law schools in the middle of the pack, there’ll be a need
to pivot to more instruction about the use of technology.??® They may also want to think about
preparing their graduates not just for the practice of law itself but for careers in legal
operations—the running of law firms. And for those law schools that primarily turn out
graduates who hang out their own shingles, it will be imperative that the curriculum confronts
legal technology head on.??*

And there’s a fourth option for law firms—one that borrows from sharing-economy
business models such as Uber, Kickstarter, Rent the Runway, and VRBO. For premium, high-
value work, a law firm could continue to bill at its existing (or higher) rates. For routine work, a
law firm would combine increased GenAl usage with the use of dedicated third-party partners
who provide immediate access to an established infrastructure and talent pool. In essence, this
model would be a GenAl + “just in time” lawyering model. Other than investing in a firm’s own
mission-critical GenAl tools, this model eliminates the need for significant upfront investment in
software, training systems, or operational processes. A strategic partner’s existing framework
could provide everything from document review platforms and e-discovery systems to trained
legal professionals who operate under proven quality control mechanisms. Operationalizing this
model would start with sophisticated data analysis that would analyze the firm’s current billing

220 Currell & Henderson, supra note 65, at 27.

221 Randy Gordon agrees that the outlook may be bleak for certain groups of professionals: “I certainly agree that
Al will replace billable lawyer work. That’s been going on for more than a decade with respect to things like doc
review. The software has been better than humans for years. So what are those armies of contract lawyers and
junior associates we used to hire to make first cuts doing? | think the answer is, as you suggest, that lots of law-
school graduates will be screwed.” Email from Randy Gordon to Nancy Rapoport (Aug. 19, 2024) (on file with
authors).

222 Matt Riley, What Are the T14 Law Schools and Why Should You Know About Them?, BLUEPRINT LSAT BLOG
(Apr. 24, 2024), https://blog.blueprintprep.com/Isat/what-are-the-t14-law-schools/.

223 Which is good for those of us who are writing books for those law students about using legal tech.

224 Stephen Embry, LegalWeek 2023: A Sea Change in the Profession?, TECHLAW CROSSROADS (Mar. 24, 2023),
https://www.techlawcrossroads.com/2023/03/legalweek-2023-a-sea-change-in-the-profession/ (“But[,] you say, if
leverage dies will the billable hour model die with it? Perhaps. But that doesn’t solve the problem of too many
lawyers and not enough work. The backbone of profitability from alternative fees hinges on doing more with less.
That’s how you make money with them. So when you move to an alternative fee model, you must embrace
technology and automation if you want it to be profitable.”).
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data to disaggregate tasks and reallocate them either to GenAl or to the preferred third-party
resources.

GenAl-powered analytics tools can already forecast case outcomes, generate resource
requirements, and develop optimal pricing strategies. Other performance metrics can track data
points ranging from matter resolution times to other types of professional effectiveness. Client
analytics can monitor a given client’s engagement patterns, satisfaction levels, and potential
cross-selling opportunities. This data-driven approach would enable a firm to allocate resources
efficiently, predict staffing needs accurately, and maintain consistently high profit and low cost
levels. Resource optimization using GenAl and third-party partnerships could create a scalable
and flexible operational structure that adapts to changing demands. Firms can access specialized
talent, advanced technology, and established processes without bearing the burden of ownership
or maintenance or having too many humans performing tasks that are no longer suited to them.
Law firms can leverage these resources via pass-through billing arrangements which reduce
fixed costs and allow for scaling up or down as needed. Profitability naturally increases without a
hyper-focus on billable hours or ever-increasing hourly rates.

What of the changes that GenAl will have on how inside counsel choose their outside law
firms? Although there will be some general counsel who will still go with the “name brand”
firms,2?® others will start pushing harder to pay for value instead of time spent. At the fictional
“Weir Different” law firm imagined in a publication of the Association of Corporate Counsel,
authors Russ Dempsey and Rob Lipstein imagined a law firm that had discovered different
measures of success, attributable to value delivered, rather than to hours billed:

The much harder part was then designing a compensation system
that, in fact, rewarded the behavior we said we needed for
sustainable success—lawyering commensurate with the client’s
needs, by the right people, with both improving outcomes and ever-
increasing efficiency of workflow. In short, we needed to redefine
“productive” lawyers not as lawyers who logged lots of billable
hours, but lawyers who solved more problems and got more work
done inside a given amount of hours—Ilawyers who understood the
value of shorter cycle times, who made effective use of knowledge
management, and developed processes that eliminated the amount
of “rework™ (which clients rightly pointed out didn’t add value).
Basically, we wanted to reward our people for turning out defect-

225 Henderson, Results, supra note 77, at 3 (footnote omitted),

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1121238#.
Although corporate clientele are unlikely to price shop on high profile, bet-the-company
matters—primarily because the general counsel does not want to be second-guessed in
the event of a bad outcome—a large amount of legal work does not fit into this category.
Further, these sophisticated but lower stakes legal matters cannot be cost-effectively
performed in-house because of lack of economies of scale or scope. For this large basket
of legal services, which comprise a substantial proportion of the Am Law 200’s annual
billings, a general counsel is likely to be concerned less with résumés and more with
high-quality, cost-effective results.
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free solutions in as efficient a manner as possible, using all the tools
and technology we could cost-effectively bring to bear.?2®

Part of what law firms can do in the transition to an
increased use of legal GenAl is to highlight what their lawyers
bring to the table that is different from, and better than, a large
language model that makes predictions and performs rote tasks. 2%/

Emphasizing lawyers’ judgment and people skills??® will be key.??° Fixed-fee work for
certain types of tasks will increase,?® but we think that the best law firms will move to more of a

226 Russ Dempsey & Rob Lipstein, An ACC Docket Interview With Weir Different LLP CEO Adina Smith, 34 No. 2
ACC DOCKET 88, 94 (2016) [hereinafter Dempsey & Lipstein]; see also id. at 95 (“[N]one of what we have done
works well in a billable hour model. We now do 90 percent or more of our work on some combination of flat fees
(with and without success kickers), performance bonuses, and contingent fees. In some cases, particularly as we are
initially scoping matters, an hourly rate model can make sense, but even there we would prefer to do a flat fee for a
specific scope of work or period of time.”); id. (“The value add comes from overlaying the flat fee approach with
serious analytics on what things should cost to get the job done, and crisp project plans that show the client exactly
what we will, and won’t, be doing for our flat fee, along with staffing plans that show who will be doing the work.
All of our cost-driven efficiencies then allow us to complete the work in less time and with fewer resources, so that
we can price very competitively against other law firms, and still make the kind of margin we want to make to stay
at the very top of the industry.”). See also Roger E. Barton, Artificial Intelligence, 30 No. 13 WESTLAW J. CLASS
ACTION 02 (Jan. 17, 2024) (suggesting that clients will start preferring value-based billing and the use of alternative
legal service providers).
227 Dempsey & Lipstein, supra note 226, at 94; see also Roy Strom, Associates Can Say ‘Domo Arrigato’ for Al
That Isn’t Job Killer, BLOOMBERG (Dec. 14, 2023), https://news.bloomberglaw.com/business-and-practice/will-ai-
steal-associate-jobs-or-have-them-saying-domo-arigato (““If you’re able to eliminate so much of the routine work,
and a Big Law lawyer is now called upon for the more interesting advisory work, I can envisage we will see a
reshaping of the leverage model, even if the size of law firms remains similar to where it is now.”).
228 For those lawyers who have judgment and people skills.
229 The good news is that much of the boring parts of legal work may go away. But there’s bad news, too, as Stephen
Embry points out:

The common refrain is that these [tech] tools [including GenAl] will eliminate

much of the scut work that lawyers, especially younger lawyers, have

traditionally done. That these tools will allow lawyers to focus on what they do

best. Strategy, vision, legal advice, prediction, seeking outcomes, etc. As a

result, the theory goes, technology tools will not replace lawyers. They will just

change the nature of what legal professionals do.

But let’s think about this argument and where it might take us logically (I know,
logic doesn’t always apply to the legal industry and law firms).

The elephant in the room is that by eliminating work that lawyers have done—

even if it’s drudgy—the number of lawyers needed to provide legal services the

old way will be reduced. And that’s bad news, especially for law firms.
Stephen Embry, LegalWeek 2023: A Sea Change in the Profession?, TECHLAW CROSSROADS (Mar. 24, 2023),
https://www.techlawcrossroads.com/2023/03/legalweek-2023-a-sea-change-in-the-profession/; see also id. (“One of
the panelists at LegalWeek opined that with generative Al, we would all become editors instead of writers. That’s a
change, but let’s face facts, it takes less time to edit than to draft a document, Less time for law firms means fewer
billable hours. Less need for lawyers[.]”) We think that people who don’t listen to people like Damien Riehl and
Stephen Embry do so at their peril.
230 Thomson Reuters Institute’s Bill Josten has predicted that billing for certain types of legal work must change:
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hybrid model of fixed-fee/flat-rate and hourly fee?*! work to emphasize the distinction among
tasks that rely heavily on rote cut-and-paste,? tasks that build on already known types of work,
and tasks that are creating whole new concepts.?® The law firm that identifies alternative ways to
capture value beyond the billable hour will have a first-mover advantage—if it’s correct about
the value that it captures for its clients.?*

There’s going to be a push towards greater fixed fees for certain types of work
that become more readily commoditized based on the adoption of Al. You’re

just not going to be able to bill as much based on the hour because it’s going to
be Al-automated. The need to shift towards a fixed fee is going to be essential.

We’ve seen more than 50% of clients say that increased use of alternative fee

arrangements (AFAS) is forming a significant part of their cost control strategy.

What is meant by an AFA is a moving target. Some people mean greater

discounts on billed hours. Some people mean blended rates or fixed fees or

capped fees or collared fees. So, it’s important to understand that what the client

means may not be exactly what the law firm means. But as certain types of work

become more commoditized, it will be easier to put a fixed fee or AFA around

that.
Thomson Reuters, The Effects of GenAl On the Law Firm Billing Model, THOMSONREUTERS (May 31, 2024),
https://legal.thomsonreuters.com/blog/the-effects-of-genai-on-the-law-firm-billing-model/ (boldface omitted); see
also id. (noting that increased efficiency will lead to increased capacity). The challenge, as pointed out by James
Goodnow, Fennemore’s CEO and President, includes a need to shift from the psychology of hourly billing to a more
nuanced model.
231 See, e.9., Executive Summary: Legal Operations at a Crossroads, ARI KAPLAN ADVISORS (2024),
https://www.arikaplanadvisors.com/legaloperationscrossroads2024/ (reporting that some companies are already
using Al to analyze their outside counsel’s invoices).
232 Geoffrey D. Ivnik, New Revenue Streams: Firms Must Adapt To Changing Client Mindsets, LEXISNEXIS LEGAL
INSIGHTS (July 17, 2024), https://www.lexisnexis.com/community/insights/legal/b/thought-leadership/posts/new-
revenue-streams-firms-must-adapt-to-changing-client-mindsets; Stephen Embry, LegalWeek 2023: A Sea Change in
the Profession?, TECHLAW CROSSROADS (Mar. 24, 2023), https://www.techlawcrossroads.com/2023/03/legalweek-
2023-a-sea-change-in-the-profession/ (“But[,] you say, if leverage dies will the billable hour model die with it?
Perhaps. But that doesn’t solve the problem of too many lawyers and not enough work. The backbone of
profitability from alternative fees hinges on doing more with less. That’s how you make money with them. So when
you move to an alternative fee model, you must embrace technology and automation if you want it to be
profitable.”).
233 There are some BigLaw firms that are already acknowledging how the use of GenAl will enable firms to charge
for the value delivered. See Roy Strom, 4ssociates Can Say ‘Domo Arrigato’ for Al That Isn’t Job Killer,
BLOOMBERG (Dec. 14, 2023), https://news.bloomberglaw.com/business-and-practice/will-ai-steal-associate-jobs-
or-have-them-saying-domo-arigato (discussing comments from current and former leaders at Cleary Gottlieb and
Orrick Herrington & Sutcliffe).
234 The risk, though, is that such law firms will face increased pressure to split more of that value with their clients
in ever-increasing percentages. (“You saved us a million dollars, so how about we split those savings 60/40?” will
become “how about we split that 70/30?,” and so on.)
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CONCLUSION

Let’s split our conclusion into “right now” and “five years from now,” per Dan Reed and
Aaron Crews of UnitedLex, whom we interviewed for this article. The “right now” might include
using billing data to start dividing work into “routine” and “bespoke” work. Routine work would
be the types of work that the most junior lawyers tend to do, and bespoke work would be the type
of work for which the experience and judgment of senior partners can make or break the matter.
But what about matters in between those two extremes?

We need to start thinking about life in a world in which the client initiates an engagement
by handing the law firm a draft already crafted by GenAl,?® with the client then asking the firm
to add value, not to reinvent the wheel. Firms will have to figure out how to describe the value
that they are, in fact, adding.

When Aaron Crews described the world of legal providers to us, he used a “pirate ship”
metaphor, where the mast and rigging represents those strategically important, winning-is-crucial
types of matters that will need human brainpower and experience. The super-routine work (e.g.,
draft the millionth employee handbook) is the keel of the ship, and the “keel work” will become
commoditized at flat rates. (Savvy law firms will move that work over to technology, a la Wilson
Sonsini, as quickly as humanly possible.) The part above the waterline and below the mast will
vary in the human-to-tech ratio. UnitedLex always asks: “What can we leverage today by using
tech to do what lawyers are doing in order to free lawyers up to do more lawyer-type work?°2%

That’s our whole point. Lawyers should be using their brainpower to focus on those tasks
that GenAl simply cannot do well: use judgment developed over a wide range of experiences;
read body language as part of interviewing witnesses and in negotiations; use critical thinking to
evaluate the work product of others; speak persuasively while observing nonverbal cues; and use
sparks of creativity that take the law into new directions. The types of tasks that were mind-
numbing to us when we were junior lawyers will not be mind-numbing to GenAl. If we give
those types of tasks to GenAl, we free ourselves up to do the more interesting work that we
assumed that all lawyers did back when we enrolled in law school. GenAl can improve access to
justice, making certain types of legal work more affordable to clients, though we also believe
that humans need to continue to pay attention to all of the biases and flaws that any computer
program may have. In this brave new world,?’ law firms that don’t adapt will find themselves
replaced by law firms that do. And we applaud those who adapt.

235 Hat tip to Damien Riehl.
236 Cf. supra note 131 (Karim Guirguis’s comments on lawyers doing “lawyer work” and not “robot work”).
237 But see generally ALDOUS HUXLEY, BRAVE NEw WORLD (1932).
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